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1. Brief overview of section 35 Aboriginal rights
2. Rights held by s 35 Aboriginal title holders
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4. How (if?) this fits with a cost-benefit driven 
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1. Brief overview of section 35 Aboriginal rights

Section 35 Constitution Act 1982
“The existing aboriginal and treaty rights of the aboriginal peoples of 
Canada are hereby recognized and affirmed.”



Overview

1. Brief overview of section 35 Aboriginal rights
2. Rights held by s 35 Aboriginal title holders
3. Justifying infringement of s 35 Aboriginal title
4. How (if?) this fits with a cost-benefit driven 

public interest approach to energy infrastructure 
projects in Canada. 

4



2. Rights held by s 35 Aboriginal title holders: 
Tsilhqot’in v BC
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Content of Aboriginal title –
the “positive proposition”

[73] Aboriginal title confers 
ownership rights … including: the 
right to decide how the land will 
be used; […] the right to the 
economic benefits of the land; 
and the right to pro-actively use 
and manage the land.



2. Rights held by s 35 Aboriginal title holders: 
Tsilhqot’in v BC
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Content of Aboriginal title –the “negative 
proposition”

[74] Aboriginal title … comes with an important 
restriction — it is collective title held not only for the 
present generation but for all succeeding 
generations. This means it cannot be … developed or 
misused in a way that would substantially deprive future 
generations of the benefit of the land ... Whether a 
particular use is irreconcilable with the ability of 
succeeding generations to benefit from the land will be a 
matter to be determined when the issue arises.



2. Rights held by s 35 Aboriginal title holders: 
Tsilhqot’in v BC

Content of Aboriginal Title

[76] The right to control the land conferred by 
Aboriginal title means that governments and others 
seeking to use the land must obtain the consent of the 
Aboriginal title holders. If the Aboriginal group does not 
consent to the use, the government’s only recourse is to 
establish that the proposed incursion on the land is 
justified under s 35 of the Constitution Act 1982
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3. Justifying infringement of s 35 Aboriginal title: 
Tsilhqot’in v BC
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3. Justifying infringement of s 35 Aboriginal 
title: Tsilhqot’in v BC

Justification of Infringement

[77] To justify overriding the Aboriginal title-holding 
group’s wishes on the basis of the broader public good, 
the government must show: (1) that it discharged its 
procedural duty to consult and accommodate; (2) that 
its actions were backed by a compelling and substantial 
objective; and (3) that the governmental action is 
consistent with the Crown’s fiduciary obligation to the 
group: Sparrow.



3. Justifying infringement of s 35 Aboriginal 
title: Tsilhqot’in v BC

Justification of Infringement – (1) discharge of 
procedural duty to consult

[78] The duty to consult is a procedural duty that arises 
from the honour of the Crown prior to confirmation of 
title. Where the Crown has real or constructive knowledge of 
the potential or actual existence of Aboriginal title, and 
contemplates conduct that might adversely affect it, the Crown 
is obliged to consult with the group asserting Aboriginal title 
and, if appropriate, accommodate the Aboriginal right. The 
duty to consult must be discharged prior to carrying out the 
action that could adversely affect the right.
[79] The degree of consultation and accommodation 
required lies on a spectrum …. proportionate to the strength of 
the claim and to the seriousness of the adverse impact the 
contemplated governmental action would have on the claimed 
right ... Where consultation or accommodation is found to be 
inadequate, the government decision can be suspended or 
quashed.



3. Justifying infringement of s 35 Aboriginal 
title: Tsilhqot’in v BC
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3. Justifying infringement of s 35 Aboriginal 
title: Tsilhqot’in v BC

Justification of Infringement - (2) actions were backed by 
a compelling and substantial objective

[83] What interests are potentially capable of justifying an 
incursion on Aboriginal title? In Delgamuukw, this Court, per
Lamer C.J., offered this:

… the range of legislative objectives that can justify the infringement 
of [A]boriginal title is fairly broad ... In my opinion, the development 
of agriculture, forestry, mining, and hydroelectric power, the general 
economic development of the interior of British Columbia, protection 
of the environment or endangered species, the building of 
infrastructure and the settlement of foreign populations to support 
those aims, are the kinds of objectives that are consistent with this 
purpose and, in principle, can justify the infringement of [A]boriginal
title. Whether a particular measure or government act can be 
explained by reference to one of those objectives, however, is 
ultimately a question of fact that will have to be examined on a case-
by-case basis.



3. Justifying infringement of s 35 Aboriginal 
title: Tsilhqot’in v BC

Justification of Infringement- (3) 
the government action is consistent 
with the Crown’s fiduciary 
obligations to the group

[85] The Crown’s fiduciary duty 
in the context of justification 
merits further discussion. The 
Crown’s underlying title in the 
land is … constrained by the 
Crown’s fiduciary or trust 
obligation to the group. This 
impacts the justification process 
in two ways.



3. Justifying infringement of s 35 Aboriginal 
title: Tsilhqot’in v BC

Justification of Infringement- (3) the government action is 
consistent with the Crown’s fiduciary obligations to the group

[86] First, the Crown’s fiduciary duty means that the 
government must act in a way that respects the fact that 
Aboriginal title is a group interest that inheres in present 
and future generations [...] This means that incursions on 
Aboriginal title cannot be justified if they would 
substantially deprive future generations of the benefit of 
the land. 



3. Justifying infringement of s 35 Aboriginal 
title: Tsilhqot’in v BC

Justification of Infringement- (3) the government action is 
consistent with the Crown’s fiduciary obligations to the 
group

[87] Second, the Crown’s fiduciary duty infuses an obligation 
of proportionality into the justification process. Implicit in the 
Crown’s fiduciary duty to the Aboriginal group is the 
requirement that the incursion is necessary to achieve the 
government’s goal (rational connection); that the 
government go no further than necessary to achieve it 
(minimal impairment); and that the benefits that may be 
expected to flow from that goal are not outweighed by 
adverse effects on the Aboriginal interest (proportionality of 
impact) …



3. Justifying infringement of s 35 Aboriginal 
title: Tsilhqot’in v BC

What about claimed but 
unproven Aboriginal title?

[92] Once title is established, it 
may be necessary for the Crown 
to reassess prior conduct … if the 
Crown begins a project without 
consent prior to Aboriginal title 
being established, it may be 
required to cancel the project 
upon establishment of the title if 
continuation of the project would 
be unjustifiably infringing.
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