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SUMMARY

Canada must prepare itself for the repercussions from dramatic changes to
U.S. refugee and immigration policy. One change includes further cuts to the
U.S.’s longstanding refugee resettlement program. The other change, already
announced, could mean that the U.S. will effectively compromise its reciprocal
role in the Canada-U.S. Safe Third Country Agreement.

As the U.S. cuts back its intake of refugees, the issue of Canada’s obligations to

its international partners concerning refugees will surge to the forefront. Last year,
Canada was the world leader in refugee resettlement, the program that relocates
vulnerable refugees to Canada after being selected and vetted abroad. As the
U.S. retreats from its own program, Canada will be forced to decide how many
more refugees it can accept. This will be more than a question of humanitarianism.
Instead, the shutdown’s potentially divisive effects will encompass questions

of stress on Canadian public finances, communities and non-profits, along

with the bigger political picture of trade, foreign policy and national security.

Not only does the contemplated shutdown mean that the U.S. will be

abandoning the millions of people stuck in Third World refugee camps, waiting

to go somewhere else, but it will also leave in the lurch the U.S.’s international
partners who traditionally house these people. Future U.S. administrations may not
be able to quickly restore its place as the world’s leader on refugee resettlement,
as cuts take their toll on longstanding refugee resettlement agencies charged with
receiving and resettling refugees. Adopting Canada’s private sponsorship model
may be one method of restoring America’s place in the world.
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The other policy change came into effect in July 2019, when the U.S. Department of
Homeland Security announced that migrants who pass through another country before
arriving at or within the U.S. will be barred from claiming asylum in the U.S., with few
exceptions. In September, the U.S. Supreme Court upheld the bar for the U.S./Mexico
border. This ruling is temporary while lower-court battles play out over the policy.
However, if the policy becomes permanent, Canada will have to decide whether or not
to continue to designate the U.S. as a safe third country for refugees seeking asylum.

The Canada-U.S. Safe Third Country Agreement allows for refugees transiting from

the U.S. into Canada, and vice-versa, to be returned to the other country to have their
asylum claim processed. The agreement is founded on the most basic of international
refugee policy principles—that of not placing asylum-seekers in danger by returning them
to their countries of origin. Instead, the new policy will send refugees seeking asylum in
the U.S. back to their home countries, regardless of the danger to them of persecution

or torture at home.

Refugee advocacy groups in Canada are currently challenging Canada’s agreement

with the U.S. at the Federal Court on this and other bases. Should they be successful
there would be an immediate impact on Canada’s asylum system. It would cause an
increased number of claims at the border from previously ineligible asylum seekers coming
from the U.S., who would have previously been sent back to the U.S. The ramifications
of such a change would include further clogging of an already backlogged Canadian
asylum system and increased strain on federal and provincial finances. Tensions between
the two countries, already chilled due to issues of trade, would also be worsened.

The incoming government after the Oct. 21 federal election in Canada could now be
faced with some tough decisions to make about its relationship with the U.S. as one

of its first orders of business.

INTRODUCTION

In the past few weeks, the United States has either announced or considered noteworthy
changes to refugee and asylum policies. On July 15, 2019, the Department of Homeland
Security announced that asylum seekers passing through other countries on the way to
the U.S. would be barred from claiming asylum, regardless of the merits of their claim,
and would be deported to their home countries even if they qualified for refugee status,
with few exceptions (Department of Homeland Security 2019). Three days later, it was
reported that the Trump administration is considering drastically reducing the number
of refugees it resettles from abroad for the coming year, including potentially shutting
down its refugee resettlement program (Hesson 2019). Both of these policy changes
have significant implications for Canada. This communiqué will focus on the first of these
changes, referred to here as the “asylum bar”, while a second focuses on the potential
shutdown of the U.S. resettlement program.




ASYLUM CLAIM PROCESSING

The change in U.S. asylum policy comes in response (Department of Homeland Security
2019) to the rising number of asylum seekers and other migrants intercepted at its
southern border (U.S. Customs and Border Protection 2019), shown in Figure 1. RCMP
interceptions of asylum seekers entering Canada are shown by way of comparison (IRCC
2019). Table 1 shows the average number of monthly claims during this period, how much
monthly variation could be expected compared to the average of monthly claims, the size
of each country’s peak interception period, and the month in which that peak occurred.
As shown, the number of RCMP interceptions, even at its peak in 2017, pales in comparison
to the U.S. numbers.

FIGURE 1: CANADA AND SOUTHWEST UNITED STATES BORDER APPREHENSIONS,
2017-2019
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TABLE 1: SUMMARY STATISTICS OF BORDER INTERCEPTIONS, U.S. AND CANADA,
JANUARY 2017-JUNE 2019

Variable Mean * SD (range) Peak (date)
U.S. Southwest Border Apprehensions 50,960 + 30,202 (20,759 - 81,162) 144,278 (May 2019)
Canada RCMP Border Interceptions 1,557 £ 980 (577 - 2,537) 5,712 (Aug 2017)

Notes: SD = standard deviation

The numbers used here reflect average, standard deviation and range during the same time period used
in Figure 2 (January 2017-June 2019).

Source: Author’s compilations from DHS (2019) and IRCC (2019) data.

Under the new regulation, asylum seekers, even those with well-founded fears, would be
deported to their home countries if they transited through another country on their way
to the U.S." This policy differs from a safe third country agreement, such as the one signed
between Canada and the U.S. Under the Canada-U.S. Safe Third Country Agreement, an
asylum seeker transiting through the U.S. on their way to claim asylum at a Canadian port
of entry will be returned to the U.S. to have their claim processed there (IRCC 2016). In this
case, the U.S. is deemed to be a safe third country where asylum claims are afforded due
process. The same applies in reverse for asylum seekers who transited through Canada
before claiming asylum at an American port of entry (IRCC 2016). In this case, Canada is
deemed to be a safe third country. To quote the final text of the Canada-U.S. agreement,
both countries commit to “safeguard for each [refugee claimant] eligible to pursue a
refugee status claim ... access to a full and fair refugee status determination procedure ...”
(IRCC 2002). Conversely, this new U.S. regulation would return potential claimants not to
a safe third country but to their home countries, regardless of the credibility of their fear
of persecution or torture. The practice of returning a refugee to a territory where they

will be persecuted or tortured is called “refoulement”. The principle of non-refoulement is
considered the cornerstone of international refugee policy (UNHCR 1997).

This new regulation has possible implications for Canadian asylum policy. The enabling
legislation behind the Canada-U.S. Safe Third Country Agreement allows Canada to
designate safe countries with whom it may share asylum claim processing (Department
of Justice Canada 2018). It may only designate countries that do not refoule refugees or
refugee claimants. In considering whether to designate a country, Canada must consider
four factors, including that country’s assignation to the Refugee Convention and the
Convention Against Torture, its policies and practices with respect to these conventions,
its human rights record, and whether it has an agreement with Canada to share asylum
claim processing. As this review is conducted by the minister of Immigration, Refugees
and Citizenship, the question of whether the U.S. continues to qualify for designated safe-
country status is both a political question and a legal one.

! Exceptions are made for victims of human trafficking and those who failed an attempt to claim asylum in

another country prior to arriving in the U.S.




THE POLITICAL QUESTION

BELIEF IN U.S. CHECKS AND BALANCES

The federal government may choose to uphold the U.S.’s ongoing designation for

several reasons. First, it may genuinely believe that the U.S. continues to comply with its
designated safe-country obligations, despite U.S. policies to the contrary. It has repeatedly
stated its confidence in the ability of the U.S. judiciary and Congress to check any policies
or practices that are contrary to the standards in the Safe Third Country Agreement
(IRCC 2016; MacDonald and Kapelos 2019). This argument is built on a somewhat shaky
foundation. As of Sept. 11, 2019, the U.S. Supreme Court has let the asylum bar stand,
pending further litigation on the matter (SCOTUS 2019). This follows a confusing two
months, during which time the policy was blocked by a U.S. Federal Court judge (U.S.
District Court 2019a), before it was re-imposed by the Ninth U.S. Court of Appeals (2019)
along the U.S.-Mexico border in Texas and New Mexico (but not California or Arizona). It
was then blocked again by the same U.S. Federal Court judge in the original ruling (U.S.
District Court 2019b), before the U.S. Supreme Court finally allowed it to proceed pending
a final outcome.

If the Supreme Court upholds the policy, and asylum seekers are returned to their home
countries without proper assessment, the Canadian government will have lost one of its
strongest justifications for the ongoing designation of the U.S. as a safe country. Even if
the Supreme Court ultimately strikes down the policy, the confusing back-and-forth in the
court system does not lend asylum claimants a clear and timely resolution of their cases.

CANADA-U.S. RELATIONS

Second among the political reasons for the U.S.’s ongoing designation as a safe country

is the possibility of exacerbating Canada-U.S. tensions if this status were to be repealed.
The current U.S. administration has expressed a willingness to disregard Canada-U.S.
relations in the quest for what it perceives as a fair trade deal (Trump 2018). Given that the
renegotiated North American Free Trade Agreement is not yet ratified, Canada may wish
to avoid labelling the U.S. an unsafe country for the purposes of processing asylum claims.
Whether or not such a label is warranted, its implications may have serious consequences.

INCREASED ASYLUM CLAIMS

Stripping the U.S. of its designated safe-country status would allow asylum seekers residing
in the U.S. or transiting through it to apply for asylum directly at Canadian ports of entry.
While the current Canada-U.S. Safe Third Country Agreement does nothing to deter
determined asylum seekers from simply crossing the Canada-U.S. border before claiming
asylum in Canada, it is entirely possible that it deters some potential claimants. Without

the current agreement, Canada could face an increased number of claims at its southern
border from claimants who were previously ineligible to make a claim at a Canadian port

of entry. This would have political, fiscal and asylum-related implications. Increased stress
on an already backlogged asylum system may undermine Canadians’ confidence in the
efficacy and fairness of the overall immigration system. Current literature suggests that




animosity toward immigration increases as public trust in a government’s ability to handle
border security erodes (Harell, Soroka and lyengar 2017). This outcome is not certain, as
other literature suggests that people are more welcoming toward immigrants perceived as
being involuntarily forced from their homes (Verkuyten, Mepham and Kros 2017)migrants
are described as either having little choice but to migrate (involuntary. Claimants coming
from an “unsafe” U.S. would not have the same incentive to cross the border before making
a claim. Canadians may be more inclined to accept asylum seekers making claims at ports
of entry, rather than crossing the border, especially if Canadians perceive the U.S. as
involuntarily forcing them to move due to harsher immigration policies. While the public
perception of larger volumes of asylum seekers under this scenario is uncertain, what is
certain is the inability of our current asylum system to process these potential claims in

a timelier manner than it is already doing. An additional surge in claims would impact
provincial and federal expenditures.

THE LEGAL QUESTION

Another challenge arising from the U.S. policy change is the effect it could have on a recent
court challenge to the Canada-U.S. Safe Third Country Agreement. In late 2007, several
refugee advocacy groups successfully challenged the agreement in the Federal Court of
Canada (Arbel 2013). The Court found that U.S. asylum policies and actions did not comply
with non-refoulement provisions, and that the agreement violated Charter provisions of
equality before the law, and life, liberty and security of person (Arbel 2013). The agreement
was thus suspended.

The Federal Court of Appeals (FCA) (2008) quickly overturned the agreement’s
suspension. The FCA ruled that the lower court had overstepped its bounds in assessing
U.S. compliance with human rights and non-refoulement provisions. It further ruled

that these factors were assessment measures to which the Immigration minister owed
“due consideration” in the ongoing designation of the U.S. as a safe country, rather than
necessary conditions for U.S. safe-country status. Put another way, the Immigration
minister was only bound to review these factors in good faith in order to inform the
designation of the U.S. as a safe country.

This good-faith ruling, which overturned the lower court’s suspension of the agreement,
may have a new challenge in the U.S. policy change. The Court cited several UNHCR
reports to Parliament supporting U.S. safe-country status, giving these as evidence that
the Canadian government was acting in good faith in its review of U.S. safe-country factors.
The Immigration minister may not enjoy UNHCR support for its review of these factors
under the new U.S. policy. In response to the policy, the UNHCR (2019) issued a statement
in which it expressed its belief that the policy “jeopardize[d] the right to protection from
refoulement ... and is not in line with international obligations.” A recently revived challenge
to the agreement may submit this as evidence that the Canadian government is acting

with due consideration in its ongoing designation of the U.S. as a safe country for asylum
seekers (Canadian Council for Refugees 2017).




CONCLUSION

The course of Canada-U.S. asylum policy hinges on issues of domestic politics, international
relations and parallel court systems. If the U.S. court system ultimately strikes down the
U.S. asylum bar, the Canadian government may be vindicated in designating the U.S. as

a safe country with whom Canada may share asylum claim processing responsibilities.

If it is upheld, the Canadian government may face new challenges regarding its relationship
with the U.S., as it relates to asylum claim policy. These include actual legal challenges

and pressure from advocacy groups and the public. The outcome of these challenges

may include the ongoing designation of the U.S. as a safe country, with Canada trying to
navigate conflicting interests of Canada-U.S. relations, humanitarian commitments and
stymieing the arrival of new asylum claimants. It may also force Canada to break off its
current arrangement with the U.S.,, resulting in heightened tensions as we functionally
declare the U.S. an unsafe country, along with the possibility of the increased arrival

of asylum seekers transiting through the U.S. Preparing for both possibilities will rely

on careful monitoring of the U.S. and Canadian legal spheres and refugee sectors in

the coming months and years.




REFERENCES

Arbel, Efrat. 2013. “Shifting Borders and the Boundaries of Rights: Examining the Safe Third
Country Agreement between Canada and the United States.” International Journal of
Refugee Law 25 (1): 65-86. Available at http://heinonline.org.ezproxy.lib.ucalgary.ca/
HOL/Page?public=false&handle=hein.journals/intjrl25&page=65&collection=journals
Canadian Council for Refugees. 2017. “Legal Challenge of Safe Third Country
Agreement Launched.” Available at https://ccrweb.ca/en/media/legal-challenge-safe-
third-country

Department of Homeland Security. 2019. Asylum Eligibility and Procedural Modifications.
Available at https://s3.amazonaws.com/public-inspection.federalregister.gov/2019-
15246.pdf

Department of Justice Canada. 2001. Immigration and Refugee Protection Act. S.C. 2001, c.
27,s.102. Available at https://laws.justice.gc.ca/eng/acts/1-2.5/section-102.html

Federal Court of Appeals. 2008. Canada vs. Canadian Council for Refugees. FCA 229.
Available at https://www.amnesty.ca/sites/amnesty/files/imce/images/STCA FCA
Judgment 2008 FCA 229.pdf

Government of Canada. 2016. “Canada-U.S. Safe Third Country Agreement.” Available
at http://www.cic.gc.ca/english/department/laws-policy/menu-safethird.aspHarell,
Allison, Stuart Soroka, and Shanto lyengar. 2017. “Locus of Control and Anti-Immigrant
Sentiment in Canada, the United States, and the United Kingdom.” Political Psychology
38 (2): 245-60. doi:10.11M

Hesson, Ted. 2019. “Trump Officials Pressing to Slash Refugee Admissions to Zero Next
Year.” Politico. July. Available at https://www.politico.com/story/2019/07/18/trump-
officials-refugee-zero-1603503

Immigration, Refugees and Citizenship Canada (IRCC). 2002. Final Text of the Safe Third
Country Agreement. Available at https://www.canada.ca/en/immigration-refugees-
citizenship/corporate/mandate/policies-operational-instructions-agreements/
agreements/safe-third-country-agreement/final-text.ntml

———.2019. Asylum Claims by Year. Available at https://www.canada.ca/en/immigration-
refugees-citizenship/services/refugees/asylum-claims.html

MacDonald, Brennan, and Vassy Kapelos. 2019. “Ottawa Stands by U.S. as Safe Third
Country, Despite New Border Policy.” CBC News. July 18. Available at https://www.cbc.
ca/news/politics/safe-third-country-agreement-canada-us-1.5216750

Supreme Court of the United States. 2019. William P. Barr, Attorney General, et al. v.
East Bay Sanctuary Covenant, et al. Available at https://assets.documentcloud.org/
documents/6402085/9-11-19-SCOTUS-Order-East-Bay.pdf

Trump, Donald. 2018. Twitter. Available at https://twitter.com/realDonaldTrump/
status/1035905988682018816




United Nations High Commissioner for Refugees. 1997. NHCR Note on the Principle of
Non-Refoulement. Available at https://www.refworld.org/docid/438c6d972.html

———.2019. “UNHCR Deeply Concerned about New U.S. Asylum Restrictions.” Press
release. Available at https://www.unhcr.org/news/press/2019/7/5d2cdf114/unhcr-
deeply-concerned-new-asylum-restrictions.html

United States Court of Appeals for the Ninth Circuit. 2019. East Bay Sanctuary Covenant
et al. v. William P. Barr, et al. Available at http://cdn.ca9.uscourts.gov/datastore/
general/2019/08/16/19-164870.pdf

United States Customs and Border Protection. 2019. Southwest Border Migration FY 20179.
Available at https://www.cbp.gov/newsroom/stats/sw-border-migration

United States District Court. 2019a. Northern District of California. East Bay
Sanctuary Covenant et al. v. William P. Barr, et al. Available at https://cand.
uscourts.gov/filelibrary/3743/3-19-cv-4073_Order-Granting-Preliminary-Injunc.
pdf&sa=U&ved=2ahUKEwjLmvPR_4fk AhUPITQIHc7SDpMQFjACegQIEBAC&uUsY
=AOvVawlpgMvs

———. 2019b. Northern District of California. East Bay Sanctuary Covenant et al. v. Donald
J. Trump, et al. Available at https://www.cand.uscourts.gov/filelibrary/3533/Order-
Granting-Preliminary-Injunction-Doc-99.pdf

Verkuyten, Maykel, Kieran Mepham, and Mathijs Kros. 2017. “Public Attitudes towards
Support for Migrants: The Importance of Perceived Voluntary and Involuntary
Migration.” Ethnic and Racial Studies 41 (5): 901-18. doi:10.1080/01419870.2017.1367021




About the Author

Robert Falconer is a researcher with The School of Public Policy, and holds a master’s degree
in public policy. His current research examines immigrant and refugee policy, and includes

issues such as asylum system reform, refugee resettlement and retention of immigrants in
various Canadian cities and towns.




ABOUT THE SCHOOL OF PUBLIC POLICY

The School of Public Policy has become the flagship school of its kind in Canada by providing a practical, global and
focused perspective on public policy analysis and practice in areas of energy and environmental policy, international policy
and economic and social policy that is unique in Canada.

The mission of The School of Public Policy is to strengthen Canada’s public service, institutions and economic performance
for the betterment of our families, communities and country. We do this by:

* Building capacity in Government through the formal training of public servants in degree and non-degree programs,
giving the people charged with making public policy work for Canada the hands-on expertise to represent our vital
interests both here and abroad;

« Improving Public Policy Discourse outside Government through executive and strategic assessment programs, building
a stronger understanding of what makes public policy work for those outside of the public sector and helps everyday
Canadians make informed decisions on the politics that will shape their futures;

» Providing a Global Perspective on Public Policy Research through international collaborations, education, and community
outreach programs, bringing global best practices to bear on Canadian public policy, resulting in decisions that benefit
all people for the long term, not a few people for the short term.

The School of Public Policy relies on industry experts and practitioners, as well as academics, to conduct research in their
areas of expertise. Using experts and practitioners is what makes our research especially relevant and applicable. Authors
may produce research in an area which they have a personal or professional stake. That is why The School subjects all
Research Papers to a double anonymous peer review. Then, once reviewers comments have been reflected, the work is
reviewed again by one of our Scientific Directors to ensure the accuracy and validity of analysis and data.

The School of Public Policy

University of Calgary, Downtown Campus
906 8th Avenue S.W., 5th Floor

Calgary, Alberta T2P TH9

Phone: 403 210 3802

DISTRIBUTION
Our publications are available online at www.policyschool.ca.

DISCLAIMER

The opinions expressed in these publications are the authors' alone and
therefore do not necessarily reflect the opinions of the supporters, staff,
or boards of The School of Public Policy.

COPYRIGHT

Copyright © Dahlby and Ferede 2019. This is an open-access

paper distributed under the terms of the Creative Commons license
CCBY-NC 4.0, which allows non-commercial sharing and redistribution
s0 long as the original author and publisher are credited.

ISSN

ISSN 2560-8312 The School of Public Policy Publications (Print)
ISSN 2560-8320 The School of Public Policy Publications (Online)

DATE OF ISSUE
September 2019

MEDIA INQUIRIES AND INFORMATION
For media inquiries, please contact Morten Paulsen at 403-220-2540.
Our web site, www.policyschool.ca, contains more information about
The School's events, publications, and staff.

DEVELOPMENT

For information about contributing to The School of Public Policy, please
contact Catherine Scheers by telephone at 403-210-6213 or by e-mail at
catherine.scheers@ucalgary.ca.




RECENT PUBLICATIONS BY THE SCHOOL OF PUBLIC POLICY

THE ROLE OF STORAGE IN ALBERTA'S ELECTRICITY MARKET: SUMMARY OF A SCHOOL OF PUBLIC POLICY ROUNDTABLE EVENT

https://www.policyschool.ca/wp-content/uploads/2019/09/AB-Electricity-Shaffer.pdf
Blake Shaffer | September 2019

NURTURING GLOBAL GROWTH COMPANIES: TIME FOR A NEW POLICY TOOLKIT

https://www.policyschool.ca/wp-content/uploads/2019/09/Global-Growth-Companies-Lortie.pdf
Pierre Lortie | September 2019

THE WESTERN ALLIANCE IN THE FACE OF THE RUSSIAN (DIS)INFORMATION MACHINE: WHERE DOES CANADA STAND?

https://www.policyschool.ca/wp-content/uploads/2019/09/Final-Version_Western-Alliance-Sukhankin.pdf
Sergey Sukhankin | September 2019

ALTERING THE TAX MIX IN ALBERTA

https://www.policyschool.ca/wp-content/uploads/2019/09/ Tax-Mix-Alberta-McKenzie-final-version.pdf
Kenneth McKenzie | September 2019

SOCIAL POLICY TRENDS: CANADA AND U.S. FERTILITY RATES, 1920-2018

https://www.policyschool.ca/wp-content/uploads/2019/08/Social-Policy-Trends-Birth-Rates-August-2019.pdf
Ronald Kneebone | August 2019

SLOW, SUBJECTIVE AND STRESSFUL: A GUIDE TO CANADA’S ASYLUM SYSTEM

https://www.policyschool.ca/wp-content/uploads/2019/08/Asylum-System-Falconer-Final.pdf
Robert Falconer | August 2019

REGULATING FINTECH IN CANADA AND THE UNITED STATES: COMPARISON, CHALLENGES AND OPPORTUNITIES

https://www.policyschool.ca/wp-content/uploads/2019/08/Fintech-Clements-final.pdf
Ryan Clements | August 2019

UNDERSTANDING CONSULTATION AND ENGAGEMENT WITH INDIGENOUS PEOPLES IN RESOURCE DEVELOPMENT

https://www.policyschool.ca/wp-content/uploads/2019/07/Indigenous-Consultation-Boyd-Lorefice-final2.pdf
Brendan Boyd and Sophie Lorefice | August 2019

WHERE IN THE WORLD ARE CANADIAN OIL AND GAS COMPANIES? 2017

https://www.policyschool.ca/wp-content/uploads/2019/07/Where-in-the-World-2017-Larson.pdf
Braeden Larson | July 2019

TRADE POLICY TRENDS: BREXIT: IMPLICATIONS FOR CANADA-UK TRADE

https://www.policyschool.ca/wp-content/uploads/2019/07/ Trade-Policy-Trends-Brexit-final.pdf
Dylan Klemen and Eugene Beaulieu | July 2019

SOCIAL POLICY TRENDS: FINANCIAL SUPPORT FOR REFUGEES AND ASYLUM SEEKERS

https://www.policyschool.ca/wp-content/uploads/2019/07/Financial-Supports-for-Refugees-and-Asylum-Seekers-FINAL-version.pdf
Robert Falconer | July 2019

ENERGY AND ENVIRONMENTAL POLICY TRENDS: OUR PLANET IN 2040: COMPARING WORLD ENERGY OUTLOOKS

https://www.policyschool.ca/wp-content/uploads/2019/07/Energy-Trends-World-Energy-Outlooks-final-2.pdf
G. Kent Fellows, Victoria Goodday, Rabia Ladha, and Jennifer Winter | July 2019

HISTORY OF DEVELOPMENTAL DISABILITY POLICY IN ALBERTA

https://www.policyschool.ca/wp-content/uploads/2019/07/History-of-Disability-Sonpal-Valias.pdf
Nilima Sonpal-Valias | July 2019




