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EXECUTIVE SUMMARY
Alberta policy on inactive and orphan oil and gas wells is a massive regulatory failure 
characterized by a historical lack of transparency, excessive regulatory discretion, and 
regulatory capture — three deficiencies long since identified and understood in the scholarship 
as undermining the effectiveness of environmental laws and policies. The current policy to deal 
with the problem, the 2020 Liability Management Framework, fails to address these structural 
problems and is consequently unlikely to substantially reduce inventories of orphan and inactive 
assets. It is equally unlikely to uphold the polluter-pays principle, which states that the entity 
that pollutes the environment is responsible for cleaning it up. It is time for an independent and 
transparent public inquiry to examine Alberta’s mishandling of the inactive and orphan well 
problem and to recommend a regime that will effectively meet this challenge.

The inactive and orphan oil and gas well problem is an immense environmental and financial crisis 
that has been unsuccessfully dealt with by various policies over several decades. Approximately 
230,000 drilled wells in the non-oil sands sector need to be abandoned and reclaimed, while 
90,000 others that have been abandoned still await reclamation. The industry has continually 
delayed this closure work, resulting in a current liability estimate of at least $60 billion—and 
quite possibly double that amount. This liability is largely unfunded as industry has not set 
aside enough (or any) money to pay for it, while successive governments over many decades 
have failed to require industry to post security in any meaningful amounts. In the absence of 
significant and immediate legal and policy reforms, the coming years and decades will see 
the enormous environmental, social, and economic costs of this regulatory failure fall on the 
province’s taxpayers.

The new Liability Management Framework’s components include mandatory spending to reduce 
the inactive inventory, assessment of licensee risk and capacity, and an orphan program. On their 
face, these are steps in the right direction. However, persisting high levels of secrecy, discretion, 
and nearly exclusive industry influence put the framework’s goals in doubt. Under the new 
framework, the Alberta Energy Regulator (AER) will not disclose financial information on 
licensees or even the general state of the oil and gas industry. The new framework also still relies 
heavily on AER discretion to trigger closure obligations and fails to legislate timelines or quotas 
for closure work. Provisions for external scrutiny are minimal, impeding meaningful democratic 
oversight. Finally, the framework perpetuates historic industry influence in its design and 
implementation, which to date has resulted in a singular focus on minimizing industry’s costs 
at the expense of reducing environmental risks and protecting the public purse. 

Albertans have watched for decades as the problem of orphan and inactive assets has burgeoned 
into an environmental and financial crisis. They deserve a full accounting for the policies that 
have led to this state of affairs and they need unimpeded access to all of the relevant facts 
and information so that they can better understand the policy choices facing them as residents 
and taxpayers in the province.
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DEFINITIONS AND SPECIALIZED TERMS
Key terms referenced frequently in this paper have technical definitions set out in legislation 
and applicable policy. The paper is intended to be read by a wide range of interested persons 
who may or may not have access to specialized knowledge of Alberta’s closure liability problem. 
Accordingly, we offer the following simplified description of key terms.

Abandonment: Abandonment is decommissioning, or the permanent dismantlement of a well 
or facility, so it is left in a safe and secure condition, or the permanent deactivation of a pipeline. 
An abandoned well has had the wellbore plugged and the wellhead removed at the surface.

Closure work: Closure work means abandonment, remediation (if needed) and reclamation.

Inactive: A well, pipeline or other facility is considered to be inactive if it has been shut in or not 
in use for a specified time period, typically 12 months, and closure work has not been started.

Legacy site: A legacy site is an oil and gas infrastructure site that was not reclaimed or not 
reclaimed to current standards and is not covered by the orphan fund system because the oil 
and gas site ceased operating before the orphan fund system took effect, so that no one accepts 
financial responsibility for the reclamation.

Licensee: A licensee is the holder of a licence for oil and gas infrastructure (usually a corporation). 
The term “licensee” is used throughout in this paper to reference the person(s) responsible for 
performance of closure work; however, readers should be aware that the person(s) responsible 
may be an entity other than the holder of a licence.

Orphan: A well, pipeline or other facility that the Regulator has designated as an orphan 
because there is no owner, licensee or other person having responsibility for closure work. 
A well, pipeline or other facility will normally become an orphan when it does not have a solvent 
owner or licensee.

Reclamation: Reclamation is returning the surface land disturbed by a well, pipeline or other 
facility to a state which is deemed to be equivalent to what existed prior to the development.

Remediation: Remediation is decontamination, or the removal of harmful substances from 
the site of a well, pipeline or other facility.

Regulator: The name, structure and responsibility of the regulatory agency governing Alberta’s 
energy sector has changed many times over the years. Post-1986, the agency has been known 
as  the Energy Resources Conservation Board (ERCB), Alberta Energy and Utilities Board (EUB) 
and the Alberta Energy Regulator (AER). The term “Regulator” is used throughout this paper to 
reference each of these iterations.

Suspension: The placement of an inactive oil and gas site into a safe condition, typically 
involving non-permanent sealing of a well to prevent leaks and locking surface equipment. 
While suspension is an important public and environmental safety measure, it is not part of 
closure work. Suspension obligations vary depending on the type of well, pipeline or facility. 
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PART 1: INTRODUCTION
Alberta is facing an environmental and financial crisis of immense magnitude, commonly known 
among industry observers as the inactive and orphan oil and gas well problem. Roughly 237,000 
drilled wells in Alberta’s conventional (non-oil sands) sector need to be abandoned and reclaimed, 
80,000 of which are currently inactive, while another 90,000 already abandoned wells still await 
reclamation.1 Industry has postponed closure work for decades, causing it to grow into a massive 
long-term environmental liability. The exact size of this closure liability is unknown — official but 
unreliable estimates are at least $60 billion, while other estimates suggest that the cost is likely 
to be at least double that amount. This enormous financial burden is exacerbated by the fact that 
almost all of this closure liability is currently unfunded. Industry has not set aside money to pay 
for this work and Alberta has not required oil and gas licensees to post security or used other 
financial assurance instruments in a meaningful way to ensure funding will be available. Worse 
still, this environmental and financial liability problem is not limited to oil and gas wells — it 
includes pipelines and related facilities — and its consequences extend beyond the closure of 
sites. Downstream from the inactive and orphan well problem are large unpaid property tax bills 
and lease payments from financially hollow oil and gas corporations with closure liabilities larger 
than the value of their remaining assets.

This problem is widely acknowledged to be the result of long-term policy and regulatory failure, 
having unfolded over several decades under the watchful eye of an established regulatory agency 
and a mature legal framework. It is also a clear failure to adhere to the polluter-pays principle 
which, in general terms, holds that the person who causes environmental pollution should be 
responsible for cleaning it up.2 Moreover, it has become a classic tale of socializing what should 
be private losses, as public money is increasingly allocated to pay for closure work.

Our objective is to build on the growing body of literature describing the extent of the closure 
liability problem in Alberta’s conventional oil and gas sector.3 Recognizing that past performance 
is one of the best predictors of the future, this paper offers a historically grounded law and policy 
evaluation of the Liability Management Framework announced in July 2020 — Alberta’s most 
recent attempt to tackle this problem (Government of Alberta 2020). Our evaluation is focused 
primarily on program design and its governing legislation. Drawing on lessons from Alberta’s 
approach to closure liabilities over the past 40 years, our primary goal is to assess whether the 
2020 Liability Management Framework is designed to achieve its purported objectives of finally 
getting closure work done and ensuring the polluter — not Alberta taxpayers — pays for it. 
A secondary goal is to identify and explain the primary law and governance factors that in our 
view have contributed to Alberta’s historical failure to effectively manage closure liabilities and 
that appear bound to confound current efforts. 

1 As of September 2023, see the Alberta Energy Regulator Data Hub “Well Status,”  
https://www.aer.ca/providing-information/data-and-reports/data-hub/well-status.

2 For a detailed review of the literature on the polluter-pays principle, see Vlavianos 2000, 15–25.
3 Several studies published recently have described the inactive and orphan oil and gas well problem in Alberta: 

(Barretto et al 2022; Shaffer, Dachis and Thivierge, 2017; Boychuk, Anielski, Snow and Stelfox 2021; Levin 2023). 
The auditor general recently issued his own deeply critical report on the implementation of the 2020 Liability 
Management Framework to date (Auditor General 2023).

https://www.aer.ca/providing-information/data-and-reports/data-hub/well-status
https://www.blakeshaffer.ca/author/blake-shaffer/
https://www.blakeshaffer.ca/author/ben-dachis/
https://www.blakeshaffer.ca/author/vincent-thivierge/
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In approaching these questions, we recognize that effectiveness is not a binary proposition but 
rather a matter of calibration. As Canada’s Ecofiscal Commission (2018, 6) recently explained 
in its comparative assessment of several provincial mining liability regimes in Canada:  

… policy-makers face multiple, competing goals. First, good policy should create incentives 
for the businesses involved to reduce the risk of environmental harm. Second, it should reduce 
the extent to which society bears the costs of any environmental damage that does occur. 
Third, good policy should consider the economic costs of achieving the first two goals.

As further set out in Part 3, which explores the history of liability management in Alberta’s 
conventional oil and gas sector, Alberta’s approach has been predominantly if not exclusively 
oriented towards the third goal of minimizing the sector’s economic costs in order to promote 
continued investment, at the expense of reducing the risk to the environment (first goal) and 
endangering the polluter-pays principle (second goal). Going through this history, several factors 
— each well understood in the scholarship as a defect that undermines the effectiveness of 
environmental laws and policies — become apparent: a lack of transparency, excessive delegation 
of discretionary authority and regulatory capture by the industry.  

The paper is organized as follows. Part 2 sets out a brief history of Alberta’s inactive and orphan 
oil and gas well problem and describes how we assess Alberta’s approach to addressing it.  
Part 3 sets out the general legal framework for liability management in Alberta and describes 
the four components of the Liability Management Framework, the problems that each is meant to 
address, their historical development and their current forms and explains their deficiencies. Part 4 
summarizes our key findings and makes several recommendations, the most important of which is 
to call for an expert, independent and transparent public inquiry into the closure liability challenge.

Uniquely, our analysis in Part 3 relies extensively on records obtained using requests under 
the Freedom of Information and Protection of Privacy Act.4 The portions of these records relied 
on in the paper are attached in the FOI Appendix. These requests were necessary because the 
Regulator and Alberta government have actively resisted disclosing the size and nature of the orphan 
and inactive asset problem. Records obtained through Freedom of Information and Protection of 
Privacy Act requests allow some insight into public body decision-making that occurred behind 
closed doors (Walby and Larsen 2011). Moreover, transparency has long been recognized by 
the environmental law and policy scholarship as critical to its success. Where a regulator works 
with regulated industry in secrecy, non-compliance with regulations leads to the renegotiation 
of the regulations instead of penalties (Rankin and Finkle 1983, 42–43). Part 3 is full of examples 
of the Regulator engaging in the secret renegotiation of regulations to the public’s detriment.

These records also reveal how the Regulator has exercised its various and broadly discretionary 
(i.e., open-ended) powers in favour of industry, the potential for which has also long been 
recognized in environmental law scholarship. In matters of environmental and natural resources 
development, it is widely understood that the executive branch’s exercise of discretion is “subject 
to the political, economic, and social winds of the time and place in which any particular decision 
occurs” and that “such winds usually favour business as usual,” not environmental protection 
(Pardy 2005, 217; Boyd 2003, 233). Consequently, the most effective environmental laws impose 
constraints on the exercise of such discretion, e.g., by requiring public participation or adherence 
to certain principles, such as the precautionary principle and polluter pays (Bankes, Mascher and 
Olszynski 2014, 6044; Tarlock 2004). Part 3 provides selected illustrations of how the applicable 
legislative framework grants broad discretionary power to the Regulator.

4 Freedom of Information and Protection of Privacy Act, RSA 2000 c F-25. See also Yewchuk, 2023: Anderson. 2022a.
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Part 3 also documents an exceedingly close relationship between the Regulator and industry 
associations (also known as lobby groups), who appear to have influenced the Regulator on key 
policy decisions regarding liability management.5 While the relationship between a regulator and 
the regulated community need not be antagonistic, a regulator that prioritizes the interests of the 
regulated industry over the public and other stakeholders’ interests is indicative of a phenomenon 
known as “regulatory capture”: “the result or process by which regulation, in law or application, 
is consistently or repeatedly directed away from the public interest and toward the interests of 
the regulated industry, by the intent or action of the industry itself” (Carpenter and Moss 2014, 
13; MacLean 2019). A consensual approach to regulation and a good working relationship with 
industry should not come at the exclusion and expense of public participation and the public 
interest (Fluker 2015).

Part 4 concludes by summarizing our key findings in relation to the 2020 Liability Management 
Framework and the law and governance factors (a lack of transparency, excessive discretion 
and regulatory capture) that have frustrated — and will very likely continue to frustrate — 
the effectiveness of Alberta’s approach to closure liabilities. It also includes our recommendation 
for a public inquiry to address the concerns we identify here.

PART 2: A BRIEF HISTORY OF ALBERTA’S CLOSURE LIABILITY PROBLEM
The problem of closure liability in Alberta’s oil and gas industry became apparent in the 1980s 
with the onset of declines in oil and gas commodity prices and an increase in bankruptcies in 
the sector. In 1986, the Regulator announced the creation of a new fund to address closure 
liability for orphan wells (the first iteration of an orphan fund). The declining economic fortunes 
of Alberta’s oil and gas industry was accompanied by an uptick in the transfer and divestiture of 
assets which increased the number of companies operating in the sector. The number of licensees 
operating in Alberta jumped from less than 80 in 1974 to over 700 in 1995 (Touchette 1995, 267).

It became apparent that more companies than initially expected were likely not going to properly 
abandon and reclaim their inactive sites. In 1989, the Regulator estimated that there were 25,000 
inactive wells and 243 orphan wells in Alberta (ERCB 1989, i–ii).6 In response, the Regulator 
considered shifting to a policy of scrutinizing well licence transfer applications and imposing 
closure obligations on previous licensees where an existing licensee was defunct, noting this 
would “ensure that those who sell low-productivity wells do so to viable, responsible operators 
who can be relied upon to abandon the wells properly as and when necessary” (ERCB 1989, 4). 
However, the Regulator backed away from this proposal and instead agreed to establish a joint 
task force with industry associations to develop a new proposal to address closure liability in 
the face of an increasingly complex oil and gas industry and a growing inventory of inactive 
and orphan wells (CPA, IPAC and EPAC 1990, 113–128). The joint task force rejected the notion 
of scrutinizing well licence transfers criteria (CPA, IPAC and EPAC 1990, 122). The Regulator 
believed industry was “prepared to accept the costs of any orphan wells that are generated 
because the Board has not been as thorough in the processing of well license transfers” 
(Nichol 1991, 3–5).

5 Some examples of consultation only with industry include EUB General Bulletin 2003-26: “Licensee Liability Rating 
(LLR) Program Scheduled Review,” July 10, 2003; AER, “LLR Program Review Proposed Changes,” April 26, 2004, 
question 6; J. R. Nichol, “Orphan Wells: Who is Responsible – For How Long and at What Cost?” AER Archive, 91–30.

6 The Regulator noted that the actual number of orphans may have been as low as 17 or as high as 1,600 once 
all investigations were complete, as processes for identifying and tracking orphans were not well developed.
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Despite a rising number of inactive and orphan sites with outstanding closure obligations, this 
“bargain” between industry and the Regulator remained intact, but with some alterations. In 1993, 
the Regulator began screening the number of active and inactive wells held by each company 
to avoid companies acquiring more closure liabilities than they could handle (EUB 1993; Brezina 
and Gilmour 2003, 41), but the orphan fund remained the primary regulatory focus to address 
closure liability. In 1994, the Regulator replaced the fund created in 1986 with a new fund 
approach consisting of fees collected from first-time companies applying for oil and gas licences 
and an annual levy imposed on the licensee for each inactive well. The fund was now explicitly 
capitalized by industry and it was soon given a larger mandate. Beginning in 1996, not only would 
the fund cover the costs for abandonment of orphan wells, but also the costs to abandon orphan 
facilities other than wells, as well as remediation and surface reclamation costs for all orphan sites.

Nevertheless, it was clear these measures were not halting the growth of inactive sites not 
being properly abandoned or reclaimed by industry in Alberta. In November 1997, the Regulator 
responded to this concern by implementing a requirement that all wells inactive for more than 
10 years be abandoned, placed back into production or have financial security posted for their 
abandonment by December 2002. Unfortunately, the Regulator cancelled this program in 
October 2000.

The elimination of the closure requirements for inactive wells was one of three significant changes 
in policy direction between 2000 and 2002 implicating closure liability in Alberta’s conventional 
oil and gas sector. The second change was legislative amendments to transfer control over the 
administration and management of the abandonment fund to an industry-governed association. 
The third change was implementation of an assessment program using a ratio of a well licence 
holder’s deemed assets versus deemed liabilities as the basis for calculating solvency and 
closure liability risk. Industry significantly influenced the design of this program (as well as 
the cancellation of the closure requirements for inactive wells). All three of these policy changes 
did nothing to curb rising levels of inactive sites in Alberta’s conventional oil and gas sector.

Figure 1 shows the number of inactive well sites in Alberta consistently growing for two decades 
post-2000 in the context of both rising and falling commodity prices:

Figure 1: Inactive Wells and Average Oil Price

Source: Auditor General of Alberta, 2023.
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In July 2014, the Regulator took a small step towards reducing the environmental risks 
associated with inactive wells by implementing a concerted compliance program to ensure 
proper suspension of inactive well sites. However, this program did not require actual closure 
work, and in any event, by 2014 the closure liability problem was well out of hand with more than 
80,000 inactive wells needing abandonment and reclamation. A steep decline in commodity 
prices post-2014 (see Figure 1) led to insolvencies in the oil and gas sector, a sharp increase in 
orphan sites handed over to a severely under-resourced orphan fund (see Figure 2, below) and 
public acknowledgment that the amount of outstanding closure liability vastly exceeded security 
deposits held by the Regulator. The single greatest public policy failure in Alberta’s history 
had resurfaced.

The bankruptcy sagas of Lexin Resources Ltd. and Redwater Energy Corporation are two well-
known illustrations of the closure liability problem. In the Lexin case, Lexin stopped meeting 
various regulatory obligations, the Regulator petitioned Lexin into bankruptcy and by February 
2017, the Regulator had designated 1,088 wells, 72 facilities and 1,165 pipelines from Lexin as 
orphans, transferring these sites to the Orphan Well Association (Resource 2017; OWA 2017, 25).7 
For some perspective on the magnitude of these numbers, between 1989 and 2012 the orphan 
fund had fewer than 100 wells for closure in its inventory, and the number of sites to close only 
gradually rose to approach 1,000 around 2012.8

After Redwater Energy entered bankruptcy, the Regulator refused to approve the transfer 
of licences for Redwater’s producing wells in order to retain assets in the company to pay for 
its closure liabilities and prevent its assets from becoming orphans. The bankruptcy trustee 
successfully challenged this refusal in the Alberta courts, causing the Regulator to review its 
approach to the closure liability problem (AER 2016). However, in 2019 the Supreme Court of 
Canada confirmed the Regulator’s authority to control the disposition of assets from insolvent 
corporations in order to lower the number of wells from becoming orphaned liabilities (Orphan 
Well Association v. Grant Thornton Ltd., 2019 SCC 5). Notwithstanding this favourable outcome 
for the Regulator, a dissenting Supreme Court justice observed that Alberta’s policy on 
addressing closure liability was largely to blame for the Regulator’s predicament and astutely 
noted that other policy tools could be used to address the problem:

Whatever the merits of these competing positions, in matters of statutory interpretation this 
Court is one of law, not of policy. As the majority recognizes, at para. 30, “it is not the role of 
this Court to decide the best regulatory approach to the oil and gas industry”; decisions on 
these matters are made — indeed, they have been made — by legislators, not judges. And the 
law in this case supports only one outcome. But this does not mean that the AER is without 
options to protect the public from bearing the costs of abandoning oil wells. It could adjust its 
LMR requirements to prevent other oil companies from reaching the point of bankruptcy with 
unfunded abandonment obligations (as it has already done since this litigation began). It could 
adopt strategies used in other jurisdictions, such as requiring the posting of security up-front 
so that abandonment costs are not borne entirely at the end of an oil well’s life cycle. One of 
the interveners, the Canadian Bankers’ Association, noted that such systems of up-front 
bonding are prevalent in American jurisdictions. The AER could work with industry to increase 
levies so that the orphan fund has sufficient resources to respond to the recent increase in the 
number of orphaned properties. It could seek judicial intervention in cases where it suspects 
that a company is strategically using insolvency as a voluntary step to avoid its environmental 

7 Resource was a website run by the Regulator. 
8 This information is vague because of inconsistent reporting in the OWA annual reports from 1994/1995 to 2011/2012.
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liabilities (Sydco Energy Inc. (Re), 2018 ABQB 75, 64 Alta. L.R. (6th) 156, at para. 84). And, 
as I have noted, it can continue to apply the province’s statutory regime to all assets of an 
insolvent or bankrupt debtor that are retained by a receiver or trustee, including wells and 
facilities that the receiver or trustee seeks to operate rather than sell.

(Orphan Well Association v. Grant Thornton Ltd., 2019 SCC 5 at para 290, dissenting opinion 
of Justice Suzanne Côté, emphasis added).

Although careful observers had been aware of the problem much earlier (for example, Robinson 
2014), by 2019 it was clear to everyone that Alberta’s approach to addressing closure liability was 
woefully inadequate. The most apparent indicator of this problem was perhaps the new normal 
for inventory levels in the orphan fund.

Figure 2: Wells for Abandonment with the Orphan Well Association

Source:  OWA annual reports: 2012/13–2022/23.

Figure 2 shows the inventory of orphan wells needing abandonment by the fund. However, 
these numbers underestimate the true extent of orphan sites. A more accurate inventory of 
orphan sites must include wells needing reclamation and remediation, as well as closure work for 
orphan sites other than wells. On July 1, 2023, the Orphan Well Association  (OWA) inventory held 
a total of 3,134 orphan sites (wellbores and facilities) for abandonment, 7,796 orphan pipelines for 
abandonment and 6,800 orphan sites for reclamation (45 per cent of which are in or nearing final 
certification) (OWA n.d.). 

It was also very apparent by 2019 that existing closure liabilities exceeded earlier estimates by huge 
amounts, dwarfing the amount of money the Regulator held in security for closure work. In  2018, 
the Regulator worked with industry to generate improved estimates that were subsequently leaked 
to the media that estimated existing closure liabilities for the conventional oil and gas sector alone 
had swelled to $130 billion (De Souza, Jarvis, McIntosh and Bruser 2018; Bellefontaine 2018).9 
The Regulator responded with a public statement that the verified estimate of total liability for 
the entire sector (conventional and non-conventional) at the time was $58.65 billion, with $30 
billion of that figure being in relation to conventional oil and gas assets (AER 2018).

9 Note also that the total figure was $260 billion, with oilsands mines accounting for the other $130 billion.

https://www.canlii.org/en/ab/abqb/doc/2018/2018abqb75/2018abqb75.html
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In April 2020, the federal government announced a $1 billion grant to Alberta, ostensibly to 
help offset the COVID-19 pandemic economic slowdown in the oil and gas sector by funding 
abandonment and reclamation work on inactive wells (Government of Alberta n.d.; Anderson 
2023). This federal infusion of money was in exchange for a commitment by Alberta to make 
regulatory changes to reduce the future prospect of new orphan wells and ensure industry 
complies with the polluter-pays principle (Department of Finance 2020; ATI 2021, 2). In July 2020, 
the Alberta government, with the encouragement of industry associations,10 announced a general 
outline of its new Liability Management Framework. The new framework has the stated objectives 
of reducing Alberta’s large inventory of inactive wells, preventing wells from becoming orphans 
without a solvent owner, ensuring timely surface remediation and reclamation and addressing 
the closure of legacy sites (Government of Alberta 2020).

As of July 2023, Alberta has 80,871 inactive wells that have not been abandoned or reclaimed 
and 89,627 abandoned wells that have not been reclaimed (AER n.d.a). According to the auditor 
general, the Regulator estimates conventional oil and gas closure liabilities are now approximately 
$60 billion — double their 2018 “official” estimate — while the Regulator holds less than $295 
million in security (as of July 2023) (Auditor General 2023, 23; AER 2023a). 

Will the 2020 Liability Management Framework prevent the landslide of orphans that will almost 
certainly occur if major progress on closure is not undertaken soon? In other words, will this 
framework ensure industry complies with the polluter-pays principle? With these questions 
in mind, in Part 3 we undertake a critical examination of how Alberta’s liability management 
framework evolved from 1986 to 2020, providing more specific details on programs mentioned 
briefly in this part, and we assess the design of the 2020 Liability Management Framework.

PART 3: THE LIABILITY MANAGEMENT FRAMEWORK

THE STATUTORY FRAMEWORK FOR CLOSURE LIABILITY IN ALBERTA

Closure liability is governed by an extensive collection of legislation (statutes, regulations and 
directives) and programs administered and implemented by the Regulator and formally under 
the oversight of the minister of energy. The Responsible Energy Development Act11 establishes 
the Regulator’s mandate to provide for the development of energy resources and tasks the 
Regulator with the oversight and regulation of abandonment, remediation and reclamation 
of wells, pipelines and other facilities. General structural matters like the establishment and 
governance of the orphan fund, as well as the basic legal obligations with respect to closure 
work are set out in the following statutes: the Oil and Gas Conservation Act;12 the Pipeline Act;13 
and the Environmental Protection and Enhancement Act.14 Figure 3 is a simplified representation 
of Alberta’s legislative framework governing liability management and closure work. 

As noted above and further discussed below, each of these laws and their associated regulations 
are broadly discretionary: they enable the Regulator to do things (e.g., to order a licensee to 
undertake closure work), without compelling or even constraining the exercise of such powers 
in any meaningful way. As one rough measure of the extent of this delegated discretion, 

10 See the letter from the Canadian Association of Petroleum Producers to the Minister of Energy, dated June 24, 2019, 
released in FOIP 2020-G-0042, online at https://thenarwhal.ca/wp-content/uploads/2023/05/AER-liability-
narrative.pdf attached to Anderson 2023.

11 SA 2012, c R-17.3, s 2.
12 RSA 2000, c O-6
13 RSA 2000, c P-15
14 RSA 2000, c E-12.

https://thenarwhal.ca/wp-content/uploads/2023/05/AER-liability-narrative.pdf
https://thenarwhal.ca/wp-content/uploads/2023/05/AER-liability-narrative.pdf
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the term “may” (e.g., the Regulator may prescribe conditions) appears 190 times in the  
Oil and Gas Conservation Act, 84 times in the Pipeline Act and an astounding 437 times 
in the Environmental Protection and Enhancement Act. 

Figure 3: Legislative Framework Governing Liability Management and Closure Work

The 2020 Liability Management Framework has four components:

1) Inactive Inventory Reduction;

2) Licensee Risk and Capacity Assessment;

3) Orphan Program; and 

4) Legacy and Post-closure Site Clean-up.

Below, we describe the purpose, history and details of each component as it currently exists 
(including the applicable legislative provisions). The discussion on legacy and post-closure sites 
is cursory and does not follow the format of the other three components because at the time of 
writing, Alberta had not yet created a legacy and post-closure site program, despite committing 
to one in 2020.
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1) INACTIVE INVENTORY REDUCTION

Purpose

The purpose of an inactive inventory reduction program is to ensure the conduct of closure 
work on inactive sites within a specified period. In many jurisdictions, this requirement includes 
a prescribed timeframe within which the work must be started or completed, and the amount 
of allocated time is typically calculated as a number of years after a site becomes inactive 
(Muehlenbachs 2017, 3). As an alternative approach, an inventory reduction program may 
establish a minimum amount of closure work that a licensee must perform within a prescribed 
timeframe without assigning the obligation to any particular site.

Program History

Alberta did not have an inventory reduction program until 1997, when the Regulator implemented 
the Long Term Inactive Well Program (LTIWP) in an effort to reduce the rising number of inactive 
wells that had not been properly closed (EUB 1997).15 The LTIWP required all wells inactive for 
more than 10 years to be abandoned, placed back into production or to have financial security 
posted for their abandonment by December 2002. By the end of 1999, 1,200 wells that had been 
inactive for more than 10 years were abandoned and financial security was collected for another 
1,500 (EUB 2000a). The LTIWP was intended to increase the abandonment rate to 5,000 wells 
per year (EUB 1997, 41).

Despite some success at achieving closure work on long-term inactive wells, the Regulator 
abruptly cancelled the program in October 2000. Internal records suggest the Regulator moved 
away from the LTIWP because industry was choosing to pay security deposits (around $10,000-
$15,000 per well) rather than perform closure work. Industry had also expressed concerns the 
LTIWP was hampering its ability to “selectively administer wells” by limiting its ability to decide 
which wells to prioritize for closure (e.g., based on location, complexity, etc.) (EUB 2000a). In 
announcing the end of the LTIWP, the Regulator also indicated the program would be made 
redundant by the new Licensee Liability Rating program (described below under the “licensee risk 
and capacity assessment” component) (EUB 2000b).

The number of inactive sites continued to grow. In 2014, the Regulator implemented the Inactive 
Well Compliance Program, which as noted above did not aim to reduce the number of inactive 
wells but rather to ensure inactive wells had been properly suspended as the Regulator required.16 
Even this tepid goal, however, was not achieved. The Regulator indefinitely paused compliance 
assurance relating to suspension in 2019.17 In March 2021, there were more than 15,000 inactive 
wells not properly suspended (AER 2021a).

In 2018, the Regulator, in conjunction with industry associations, developed the Area-Based 
Closure (ABC) program, whereby multiple licensees would complete closure work in one 
geographic area in order to reduce overall costs (as opposed to closure work based on the age of 
inactive wells) (AER 2020). Participation in the ABC program was voluntary and incentive-based, 
with the Regulator granting amnesty on other regulatory obligations for participants that 
completed prescribed amounts of closure work.   

15 See also John Nichol, 1995. “Alberta’s Orphan Well Prevention Program Support Processes,” October 18, 1995, FOI 
Appendix (C) 2023-G-0015, vol. 5, 242–244.

16 For a detailed discussion of the problem with improperly suspended wells and the Inactive Well Compliance Program, 
see Robinson 2014, 7–10. 

17 The Regulator did not report the pause to the public. The public was informed of the pause by the auditor general, 
at which point the compliance assurance program had been paused for four years. (Auditor General 2023, 34).
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Inactive Inventory Reduction in 2023

The statutory obligation to abandon a well is set out in section 27 of the Oil and Gas Conservation 
Act,18 and for a pipeline the obligation is set out in section 23 of the Pipeline Act. The statutory 
obligation to remediate lands affected by the release of harmful substances from a well, pipeline 
or facility is set out in section 112 of the Environmental Protection and Enhancement Act. The 
statutory obligation to reclaim lands upon which a well, pipeline or facility is constructed is set out 
in section 137 of the Environmental Protection and Enhancement Act. These statutes also set out 
who must fulfil the obligation, when the work must be conducted, who pays for the work and 
where liability flows in cases where the work is not conducted, was left incomplete or otherwise 
not done properly.19 

It is crucial to observe that these obligations are triggered almost entirely at the Regulator’s 
discretion. For example, the obligation to abandon a well almost always requires a direction from 
the Regulator: “[A] licensee or approval holder shall suspend or abandon a well or facility when 
directed by the Regulator or required by the regulations or rules.”20 There is no statutory rule 
establishing a timeframe for when abandonment must occur. Similarly, the statutory obligation 
to reclaim a site does not set out when reclamation must be done.21 The absence of legislated 
timeframes for closure work means that, in almost all cases, the work is only conducted either 
voluntarily by the licensee or when the Regulator issues an order.

The abandonment, remediation and reclamation work is also governed by applicable subordinate 
legislation: rules, regulations and AER directives. Abandonment for wells must be conducted 
in accordance with the requirements of AER Directive 020.22 Abandonment for pipelines must 
be conducted in accordance with section 82 of the Pipeline Regulation.23 Remediation and 
reclamation must be conducted in accordance with requirements established by Alberta 
Environment and Protected Areas (AEPA)24 under authority provided by the Remediation 
Regulation25 and the Conservation and Reclamation Regulation.26 Remediation and reclamation 
work is not completed until the Regulator certifies it under the Environmental Protection and 
Enhancement Act.27 This certification is issued at the Regulator’s discretion.28

The Liability Management Framework announced in July 2020 includes closure spending targets 
(see below). To facilitate this, provisions were added to the Oil and Gas Conservation Rules and 
the Pipeline Regulation to authorize the Regulator to implement an inventory reduction program 
by imposing a closure work quota on a licensee.29 There are no legal rules to prescribe the actual 

18 The terms “well” and “facility” are defined in section 1 of the Oil and Gas Conservation Act. 
19 For a discussion of these requirements (in particular to whom liability attaches), see Vlavianos, 2002. The legislative 

framework has changed significantly since 2002, and a more recent discussion is set out Lilles, 2017.
20 Oil and Gas Conservation Act, s 27(1). Section 3.012 of the Oil and Gas Conservation Rules, Alta Reg 151/1971, sets out 

specific instances for when the abandonment obligation is triggered but generally so long as the licensee remains in 
operation and current with applicable legal requirements the obligation will not be triggered without an order by the 
Regulator.

21 Environmental Protection and Enhancement Act, s 137.
22 Oil and Gas Conservation Rules, Alta Reg 151/1971, s 3.013. The specific requirements are set out in AER Directive 020: 

“Well Abandonment,” October 19, 2022, https://www.aer.ca/regulating-development/rules-and-directives/
directives/directive-020 .

23 Pipeline Regulation, Alta Reg 91/2005. See also AER Directive 056: “Energy Development Applications and 
Schedules,” https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-056.

24 See Land Reclamation and Remediation Forms,  
https://www.alberta.ca/land-reclamation-and-remediation-forms.aspx.

25 Remediation Regulation, Alta Reg 154/2009.
26 Conservation and Reclamation Regulation, Alta Reg 115/1993.
27 Sections 117 and 138 govern the issuance of a remediation and reclamation certificate, respectively.
28 Notably, it was reported in 2019 that the Regulator issued certification for reclamation work without a site visit in 

approximately 97 per cent of instances (Riley 2020). Moreover, the Alberta auditor general (2023, 36, 37) recently 
reported that inaccuracies were found in the Regulator’s automated certification process.

29 Oil and Gas Conservation Rules, Alta Reg 151/1971, s 3.014; Pipeline Regulation, Alta Reg 91/2005, s 82.1.

https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-020
https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-020
https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-056
https://www.alberta.ca/land-reclamation-and-remediation-forms.aspx
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amounts. Accordingly, and like the provisions noted above, closure amounts are established 
based solely on the Regulator’s absolute discretion under the Oil and Gas Conservation Rules:

3.014(1) The Regulator may establish closure quotas that are applicable to some or all licensees 
with respect to the required amount of work or the amount to be spent, or both, as directed by 
the Regulator and for the period determined by the Regulator, with respect to the closure of 
the licensee’s wells and facilities.

(2) A licensee shall comply with any closure quota applicable to it, unless otherwise directed by 
the Regulator.

[Emphasis added to demonstrate the discretionary nature of these provisions.]

The Regulator commenced the program in 2022, and it is summarily described in Directive 088: 
“Licensee Life-Cycle Management” as follows:

… the AER has the authority to establish “closure quotas,” meaning set minimum required 
amounts of closure work, money to be spent on closure activities, or both. The AER will 
set the following closure quotas for each licensee annually: mandatory closure spend and 
supplemental closure spend for each licensee. The AER will annually publish industry-wide 
closure spend requirements. Licensee-specific mandatory and supplemental spends will be 
calculated and released through OneStop each year. (AER 2023b)30

This is essentially a mandatory version of the 2018 voluntary ABC program (mentioned 
above under Program History) that sets closure spend quotas for each licensee with inactive 
liability. However, the Regulator still establishes closure amounts at its absolute discretion and 
without explanation.

In 2022, the industry-wide closure spend quota was forecast to increase by nine per cent annually 
(AER 2022):

2023 (set) $700 million

2024 (forecast) $764 million

2025 (forecast) $833 million

2026 (forecast) $909 million

2027 (forecast) $992 million

However, further illustrating the Regulator’s broad discretion, in August 2023 the AER abandoned 
that pattern for increases and set the 2024 industry-wide closure spend quota at $700 million 
(AER 2023e). The closure quota for each licensee is calculated as a percentage of their deemed 
inactive liability (AER 2022; n.d.b).31 Most licensees receive a quota based on a standard 
percentage of their deemed inactive liability, but licensees the Regulator considers to be in 
financial distress (who hold around 10 per cent of industry’s total inactive liability) receive a quota 
set at a lower percentage. For 2023, the standard percentage was 6.7 per cent and the financial 
distress percentage is 3.6 per cent.

30 OneStop is the Regulator’s online application and information submission system.
31 The format of the information has been changed to improve clarity. The liability estimates derive from EUB Directive 

011: “Licensee Liability Rating (LLR) Program: Updated Industry Parameters and Liability Costs,” (revised April 1, 
2005), which is described in the next section.
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In addition to mandatory closure work, the 2020 Liability Management Framework also announced 
the creation of a process whereby sites could be nominated for closure. Section 3.016 was added 
to the Oil and Gas Conservation Rules to provide legislative authority for the nomination of a well 
or facility for closure. Where a well or facility has been inactive for five or more years, the person 
who owns the surface land on which the well or facility is located (depending on the surface title, 
this person can be a landowner, the minister of energy, band council or reserve government, Métis 
settlement government or a municipal government) can request that the licensee prepare and 
submit a closure plan which documents how abandonment and reclamation will be completed 
within a prescribed time (normally between 10 and 13 years, depending on the site’s condition). 
The closure nomination program began in April 2023, but published specifics on the nomination 
process and other details remain sparse.32 For example, the Regulator has stated that exceptions 
from normal closure timelines may be granted where a large number of sites held by a single 
licensee are nominated for closure, but it has not provided details (AER 2023c).

Critique

Without any form of timeline, yearly quota or penalties for non-compliance, closure obligations 
became a mirage constantly receding into the distance. The last 50 years have shown that, in the 
absence of mandatory requirements, licensees will continually push most or all of their closure 
work into the future. A liability management framework without some form of mandatory and 
enforceable closure timeline or quota does nothing to change this behaviour; this missing piece 
is one reason Alberta’s liability management framework failed until 1997, and again from 2000 
to 2021. The inactive inventory reduction program in the 2020 Liability Management Framework 
is only a partial step towards remedying this huge policy gap because it still relies far too much on 
the Regulator’s exercise of discretion.

There are no legislated rules establishing timelines for closure work or for setting the annual 
closure quota amounts, and accordingly, the Regulator still establishes the overall amount of 
closure work at its discretion. The absence of any transparency or public participation in setting 
the annual closure quotas means that industry almost certainly influences this discretion. This 
is a longstanding and continuing deficiency in how the Regulator has administered the liability 
management framework, with landowners and the public generally excluded from the process. 
The site closure nomination process could alleviate this to some extent, but the Regulator’s 
practices on landowner and public participation gives reason to question this (see Fluker 2015).

The closure spending quotas were partially modelled on historic closure spending patterns 
(AER 2021b), which were clearly insufficient. This is yet another instance of the Regulator’s 
failure to set goals and report on their progress and to omit context to obscure growing problems 
(Auditor General 2023, 22-23). It is also important to note that the total deemed inactive liabilities 
($11.3 billion in June 2022) are based on the calculation method of the prior LLR program 
(described below) that are now known to be unrealistically low — often less than half what they 
ought to be.33 Given these serious underestimates of actual inactive liability and the fact that 
roughly a third of Alberta’s conventional oil and gas assets are inactive, the closure spend quota 
numbers the Regulator has established thus far only require industry to address less than two per 
cent of its total closure liabilities per year.

32 Details of the nomination process are set out in section 4.2 of Directive 088: “Licensee Life-Cycle Management,” 
https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-088, with supplementary 
information also set out in AER, “Manual 23: Licensee Life-Cycle Management,” February 2023.

33 The LLR liability figures are established by the AER, Directive 011: “Licensee Liability Rating (LLR) Program: Updated 
Industry Parameters and Liability Costs,” (revised March 31, 2015).  

https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-088
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The lower spend requirement for licensees in financial distress also seems contrary to the overall 
policy objective of reducing the number of orphan sites. Keeping failing licensees afloat leads 
to their accumulating closure liabilities far exceeding the value of their assets, and thus more 
likely to end up falling on the orphan fund. This problem appears to have its origins in the 
directions the Alberta government gave the Regulator for the new framework, which said 
the inventory reduction program would provide “flexibility to account for operator-specific 
circumstances.” (Government of Alberta 2020).

2) LICENSEE RISK AND CAPACITY ASSESSMENT

Purpose

A risk and capacity assessment in a liability management framework is a form of credit check 
used to determine if licensees are creditworthy enough to fulfil their closure liabilities. These 
measures serve two major roles. First, they are used when assets are being transferred from 
one licensee to another or when licensees are reorganized in order to block a strategy known 
as liability dumping or value stripper operators. The initial operator, usually a large corporation, 
drills and operates assets through their most productive and valuable years, then sells the assets 
to either a licensee that fails to plan for the cost of closure or a licensee that deliberately plans 
to never perform required closure. After draining as much value as possible from the wells, the 
second licensee either goes bankrupt or simply ceases operations, leaving no solvent licensee 
to handle closure. The Regulator and industry have long been aware of the risk of this closure 
liability avoidance strategy. Regulator documents from 1989, 1991 and 1993 all describe the 
problem (ERCB 1989, 4; Nichol 1991, 3)34 and the Regulator has identified specific cases (OWA 
1997, case study no 1; Ellis 2018; Yewchuk 2022). An effective licensee credit check system would 
identify licensees that will be unable to fulfil closure liabilities and block the licences from being 
transferred to prevent liability dumping.

Second, licensee credit checks are used to periodically check if licensees remain solvent enough 
to complete their closure obligations, to ensure the licensee does not become defunct without 
completing closure. As oil and gas licensees approach the point where their closure obligations 
exceed the value of their remaining reserves,35 licensee credit checks should help to ensure that 
the liability management framework compels the licensee to accelerate closure or post security.

Program History

Alberta initially had a legal requirement that each applicant for a new well licence must provide 
a monetary deposit as security for closure work on that well, but this requirement was rescinded 
in 1986 when the Regulator shifted to a fund approach to address closure liability for orphan wells 
(ERCB 1986). The Regulator’s explanation at the time was that the amount of security deposits 
it had been collecting were insufficient in the face of large expenditures to close orphan sites, 
increasing the amount of deposits was not feasible and the deposit system itself was too costly 
to administer.

34  The Alberta Court of Appeal has noted this use of the corporate structure to evade regulatory scrutiny has similarities 
to the strategies used to reduce tax liabilities. See PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2021 ABCA 16 
at 147.

35 This point is the economic limit, described by the regulator in ERCB Interim Directive 93-2: “Requirements for the 
Issuance of a Well License or Approval of Well Licence Transfers,” July 2, 1993, and discussed in detail in Boychuk et al 
2021, 13–14.
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In 1993, the Regulator established the well screening ratio that required a licensee to have at least 
half as many active wells as inactive wells on a monthly basis, and to have at least as many active 
wells as inactive wells in order to transfer licences or receive new licences (EUB 1993; Funk 1999, 
5–7).36 However, licensees could ask for the Regulator to make exceptions and consider specific 
evidence of sufficient cash flow or resource reserves to pay for closure (EUB 1993; Brezina and 
Gilmour 2003, 41–43). The well screening ratio used a simple back-of-the-envelope calculation, 
with no consideration of the production levels, remaining reserves or specific closure costs of 
the wells, but allowed more nuanced calculation options that licensees could use.37

36 See the 1996/1997 Abandonment Fund Annual Report, 5.
37 Notably, it included an early version of an economic limit test to check if a well or other asset had greater remaining 

value than liability.
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In October 2000, the Regulator, in consultation with industry, designed an economic limit-based 
licensee liability rating (LLR) program to replace the well screening ratio (EUB 2000c). Key to the 
new program was a formula designed for determining if an asset still possessed sufficient value 
to pay for its own closure — what the Regulator called an asset’s “economic limit.” This formula 
was to be used to determine when a licensee would need to post security for a well or facility.38

What happened next is a critical demonstration of industry’s significant influence on the 
Regulator’s approach to managing liabilities. In January 2001, the program was softened 
to require less security (EUB 2001a), but the Canadian Association of Petroleum Producers 
(CAPP) and the Explorers and Producers Association of Canada (EPAC) continued to oppose 
the amount of security that the proposed formula would require (Knox 2001; CAPP 2001), and 
in April 2001 it was scrapped for an interim approach using the old well screening ratio while a 
joint industry-government committee reconsidered the proposed LLR (EUB 2000d). Committee 
meeting records indicate an agreement among the representatives of the Regulator and industry 
that because the orphan program was funded by industry, industry was entitled (the committee 
uses the term “right”) to participate in the development of the liability management programs 
designed to reduce the number of orphans (AER 2001a). 

The joint industry-government committee held 31 meetings from January to October 2001, 
and this process resulted in the Regulator replacing the economic limit-based LLR (designed in 
October 2000) with a fundamentally different asset-to-liability-based LLR program. The revised 
new program was expressly designed to collect less security, from fewer oil and gas licensees, at 
the request of industry members of the committee seeking to have the bar for requiring security 
as low as possible (AER 2001b). It set a much lower bar in terms of when licensees would be 
required to post security and significantly — and unrealistically — lowered the estimates of closure 
liabilities compared to the estimates the Regulator initially proposed. With this version of the 
new LLR program, the balance had shifted heavily in favour of industry’s desire to minimize the 
requirement to post security deposits. On May 1, 2002, the Regulator began implementing the 
new LLR system.

If the LLR system were to be effective, the deemed asset and liability values had to be reasonably 
accurate estimates of actual asset and liability values. However, already by 2003, the Regulator 
was aware the LLR was significantly understating closure costs (Weedon 2003). Under the LLR 
program, the Regulator had required only $11 million in security compared to $41.7 million a few 
years earlier and the number of licensees required to provide a security deposit had declined 
from 355 to 251 (AER 2003). The Regulator initially planned to review and update the LLR’s 
system for calculating liability estimates annually39 and in 2004, the Regulator was forming a 
plan for five years of annual increases to the liability calculations and a system for gathering 
information on actual closure costs. Crucially, however, this information gathering would rely on 
voluntary submissions from industry, presumably because of expected opposition from industry 
to such measures (AER n.d.c., 44).40 The estimates used for liability and asset value calculation 
numbers were updated in 2004 and 2005 (EUB 2005)41 but then not updated again until 2013 
(ERCB 2013a), when the Regulator started a three-year program to update the estimates of 
liability for closure (with new information produced by 2012). Most liability estimates had to be 

38 The full calculation was highly involved. For full details, see EUB Interim Directive 2000-11.
39 The Regulator knew from the beginning that liability estimates were set too low and based on poor information. 

By 2002, the Regulator knew liabilities for pipeline closure would need to be added (FOI Appendix (J) 2023-G-0015, 
vol. 4, 325–326, (2001) LLR ID Issues).

40 Note the document also implies this information would not be shared outside the Fund Advisory Committee.
41 Some of the changes increased deemed assets to accommodate the interests of seasonal producers, meaning that 

total security collected did not go up.
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doubled and a rule that had arbitrarily lowered the estimated closure cost of active assets was 
removed since it was clearly underestimating liabilities (ERCB 2013b). At this time, the Regulator 
also implemented a special program to attempt to ease financially troubled companies into the 
now-increasing security deposit requirements (AER 2014; Robinson 2014, 7-10).

Over time, the LLR also created parallel systems for large facilities (AER n.d.d.) and oilfield waste 
management facilities (AER n.d.e.). These programs were collectively known as the Liability 
Management Rating (LMR) program.42

An internal presentation within the Regulator confirms it knew the LMR was a flawed system 
by 2019 (AER 2019a):

D006 Problem Summary
Liability Management Ratio (LMR)
• LMR ratio is limited to 2 parameters
• Companies’ focus is on achieving LMR, not 

closure
• Does not reduce inactive liability
• Security demand occurs when company is not 

financially able to pay
• Poor predictor to assess capability to address 

end of life obligations
• Companies operate at a loss to maintain an LMR 

of 1.0
AER 2

Licensee Risk and Capacity Assessment in 2023

The legal framework governing licensee risk and capacity assessment43 is enabled by the 
Regulator’s statutory authority to approve or refuse the issuance and transfer of a licence for a 
well, pipeline or other facility under Part 6 of the Oil and Gas Conservation Act and Part 4 of the 
Pipeline Act. For example, section 24 of the Oil and Gas Conservation Act provides that no licence 
may be transferred without the Regulator’s consent and that “[t]he Regulator may consent to the 
transfer of a licence subject to any conditions, restrictions and stipulations that the Regulator may 
prescribe, or the Regulator may refuse to consent to the transfer of a licence.” These statutory 
powers are further enhanced by requirements in the Oil and Gas Conservation Rules. For example, 
section 1.300 of the Rules provides that an applicant for a licence must meet the Regulator’s 
eligibility requirements set out in Directive 067 (AER 2023d).44

42 The broader LMR program has similar problems to the LLR since it all operates on a similar basis.
43 The details of the LLR program and its calculations are set out in AER Directive 006: “Licensee Liability Rating (LLR) 

Program,” https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-006, and AER 
Directive 011: “Licensee Liability Rating (LLR) Program: Updated Industry Parameters and Liability Costs,”   
https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-011. The Regulator started to 
replace the LLR with a new Licensee Capability Assessment (LCA) in December 2021, but the LLR is still used for 
calculating the closure spend quotas and reporting liability estimates to the public. The Regulator has not updated 
Directive 011 since 2015, when it was raised to meet estimates from in 2012: see AER Bulletin 2015-13: “Licensee Liability 
Rating (LLR) Program Changes – Phase 3,” March 31, 2015.   

44 The Regulator also employs these requirements to undertake what it calls a holistic assessment of licensees; see AER 
Directive 88: “Licensee Life-Cycle Management,”  
https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-088. 

https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-006
https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-011
https://www.aer.ca/regulating-development/rules-and-directives/directives/directive-088
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Specifically in relation to security deposit requirements and closure work, section 1.100(2)(c) 
of the Oil and Gas Conservation Rules provides that the Regulator may demand security from 
a licensee “at any time where the Regulator considers it appropriate to do so to offset the 
estimated costs of suspending, abandoning or reclaiming a well, facility, well site or facility site.”

Directives 067 and 088 set out numerous factors for assessment of licensee performance, 
including: 

• Financial health; 

• Estimated abandonment, remediation and reclamation liability; 

• Remaining lifespan of mineral resources; 

• Whether infrastructure is operated in compliance with regulatory requirements; 

• The pace of closure spending and inactive liability growth; and

• The timely payment of fees and levies from the Regulator. 

The licensee’s performance in these factors is compared to a performance group of licensees with 
a similar business type, production type and production level. Each licensee is deemed to be high 
or low risk compared to peer comparators.

As with the inactive inventory reduction program, all of these licensee risk and capacity 
assessment tools are implemented entirely at the Regulator’s discretion. The legislative framework 
provides no constraints on how the assessment factors will be applied and what actions the 
Regulator must take. The law makes no explicit connection between a high-risk assessment on a 
licensee and a security deposit for closure work. Perhaps the following statement in Directive 088 
sums it up best:

The AER will specifically engage and use appropriate regulatory tools or conduct compliance 
assurance activities with the licensee to address the risk. This may involve providing education 
or recommendations to follow industry best practices and, where appropriate, initiating 
specific regulatory actions (AER 2023b).

Moreover, the Regulator does not publish the results of a licensee risk and capacity assessment 
and the decision-making process is fully non-transparent in determining what regulatory actions 
to take based on the assessment.

Critique

The LLR program is widely acknowledged to have been a major policy failure as a credit check 
system. It failed to prevent liability dumping, it failed to compel the payment of adequate security 
for closure work and it failed to require an acceleration of closure work by a licensee approaching 
insolvency. The Alberta government acknowledged and admitted these shortcomings. 
In announcing the creation of the 2020 Liability Management Framework, the minister of energy 
not only acknowledged that the LLR program “hasn’t been working,” but also admitted that the 
Regulator and successive governments had long been aware of the problem: “we’re looking at 
decades where no government has been willing to move on this file” (Morgan 2020).45 And in the 
Regulator’s own words: “… the AER will not perpetuate the false sense of security offered by this 
flawed system” (Morgan 2020). However, the licensee risk and capacity assessment program 

45 Geoffrey Morgan is quoting then-minister of energy Sonya Savage.
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under the 2020 Liability Management Framework remains highly problematic because it is still 
almost fully non-transparent and relies far too much on the Regulator’s exercise of discretion.

The LLR relied on simplifying assumptions that created distorted incentives and produced wildly 
inaccurate estimates of corporate solvency. The LLR only considered which licensee held the 
licence and did not consider ownership percentage. This opened a loophole in the LLR that 
allowed for liability dumping. A licensee could sell nearly all the value of the assets and remain the 
licensee for the purpose of LLR calculations so long as it retained a one-per-cent interest in every 
asset. It also estimated the closure liability of wells based on large geographic areas, encouraging 
licensees to selectively close only well sites that were particularly cheap to clean to maximize the 
benefit to their LLR scores. While the licensee assessment under Directives 067 and 088 should 
capture these scenarios and trigger regulatory action, nothing in the legal framework actually 
obligates the Regulator to act on such findings.

The LLR program’s complexity concealed its ineffectiveness, as it consistently overestimated the 
financial viability of oil and gas licensees. The LLR program’s deemed liabilities were never close 
to an accurate prediction of actual closure liabilities, particularly for reclamation costs. As one 
example, after a 2019 bankruptcy, the trustee working with the OWA obtained a third-party 
assessment of liability that estimated actual closure costs to be almost double the LMR’s 
estimate.46 

Although the LLR program was highly ineffective as a corporate credit check, its defects were 
compounded further by the absence of any timelines or quotas for annual closure. As discussed 
in the previous section, no licensee credit check program (even a well-designed one) was likely 
to be effective at controlling closure liability without timelines or annual quotas for closure.

The Regulator collects more information under the new licensee risk and capacity assessment 
program than it did under the LLR, but the new program still fails to explicitly require security 
deposits in high-risk assessments. The Regulator has provided only a table showing the range 
of security it may request, retaining “discretion to determine the appropriate amount considering 
the specific risks and circumstances of the application” (AER 2023b). Moreover, the program still 
uses risk assessments to determine when to require security, so that the demands for security 
will occur after the licensee is unable to pay.

The legislative framework does not define objectives for the program. Indeed, the licensee risk 
and capacity assessment program lacks sufficient clarity to evaluate because it is not yet a 
program; it is a plan to collect more information and handle each situation on a discretionary basis 
with no transparency or explicit objectives. Indeed, the auditor general recently noted the lack 
of a defined approach for financial security (Auditor General 2023, 29–31). Simply put, whether 
and when the Regulator is demanding security, and what amounts, is currently not known. 

46 Affidavit of Lars De Pauw, sworn on June 6, 2022, relating to the bankruptcy of the Trident Group, court file 1901-
06244, at para 13, https://www.pwc.com/ca/en/car/trident/assets/trident-100_060822.pdf. 

https://www.pwc.com/ca/en/car/trident/assets/trident-100_060822.pdf
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The Failure of Transparency in the Liability Management Framework

When the LLR was being designed in 2001, the information to be made public included the 
“number of licensees having only abandoned wells facilities, or pipelines,” “producing LLR and 
total LLR (producing LLR plus deposits) by individual licensee,” the “provincial reserves/life 
index” and the “LLR summary of licensees that have gone into receivership/bankruptcy” 
(EUB 2001b, 6–7). As the Regulator became aware the liability management system was failing, 
the Regulator became increasingly secretive about the size of the problem and its causes.

The Regulator initially posted LLR program performance summaries but appears to have stopped 
by the end of 2005.47 In 2007, the monthly LLR reports still showed how much security each 
company had posted and the company’s security-adjusted LLR score, but by 2010 the monthly 
reports no longer showed the amount of security posted by each licensee, only whether or not 
they had security posted and their LLR score. In December 2019, the LLR scores of individual 
licensees were no longer included and instead the LLR report only contained general information 
about the overall industry. The Regulator had shut off the supply of information needed to detect 
and understand the problem. Landowners, municipalities and the public were deprived of the 
ability to assess closure liability problems and the solvency of individual licensees.

The AER gave no public explanation for the December 2019 decision to reduce the information 
provided to the public. However, the results of a FOIP request relating to the decision do shed 
some light on its motivation. The Regulator had drafted a bulletin explaining why the LMR scores 
of individual licensees would no longer be made public, but this bulletin was never posted. 
One reason set out in the draft was that the LLR system was not a good indicator of licensee 
capability and was potentially having unintended consequences for commercial (lending) 
decisions (AER 2019b). The AER redacted most of the information relating to the reasons for 
withholding individual licensees’ LMR scores, meaning the LMR caused problems that are still 
being kept from the public.

In short, the Regulator was concerned LMR scores were so poor an indicator of financial health 
that they were harmfully misleading. We note licensees continue to have access to their own 
LMR scores and can still provide the scores to financial institutions. Although the LMR score was 
a poor indicator of financial health, instead of providing more or better information to the public 
the Regulator chose to stop providing any information.

This high level of secrecy has been carried forward and expanded for the new licensee risk 
and capacity assessment program: each licensee will receive its assessment report, but those 
reports will not be made public. The Regulator will not publicly disclose information on particular 
licensees, peer groups of licensees or even the overall state of the oil and gas industry. The 
secrecy that allowed the Regulator to minimize external scrutiny of the LMR as it failed continues 
under the new program. Without reliable information on the oil and gas industry, meaningful 
democratic oversight of the 2020 Liability Management Framework is impossible.

47 The last version created that the authors were able to find was the LLR Program Performance Summary 
for September 5, 2005.
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3) ORPHAN PROGRAM

Purpose

As a type of financial assurance instrument, a sectoral fund like the orphan program is “similar to 
bonds, insurance, and letters of credit in that firms pay regular premiums in exchange for coverage. 
However, firms within the sector collectively provide the coverage rather than a third party such 
as a bank or an insurer” (Canada’s Ecofiscal Commission 2018, 27). Sectoral funds are relatively 
common, coming in various forms. An industry-based sectoral fund has been described as:

a dedicated fund that provides compensation to government or other affected parties 
(either directly or via the responsible firm) in the event of a qualifying environmental harm. 
Funds might be built up over time, funded with an initial endowment, or a combination. 
Firms might pay into the fund on the basis of their production volume, revenues, or profits 
(Canada’s Ecofiscal Commission 2018, 27).

Assuming no public funds are added, an orphan program shifts from the standard version of the 
polluter-pays rule that requires the particular polluter to pay, to an industry-level version of the 
polluter-pays rule. This is a second-best approach to polluter pays, where the polluting industry 
pays for closure even though the particular polluter failed to do so. This approach fulfils the goal 
of keeping the pollution costs from being pushed onto the public, but instead of keeping liability 
with the particular person who benefited from the activity that caused the pollution, it keeps 
liability for the pollution with the industry.

History

The Alberta oil and gas industry agreed to fund the orphan program as an industry-pays system 
in exchange for the Regulator accepting industry’s preferred approaches of minimizing scrutiny 
on licence transfers and taking very low amounts of security (Nichol 1991; CADE/CAODC 1990; 
CPA, IPAC and EPAC 1990, 113–128).

The first levy for the purpose of orphan abandonment was charged to industry in the 1993/1994 
fiscal year. The levy went to an abandonment fund held by the Regulator and monitored by industry 
via an advisory committee. From 1993 to 1999, the abandonment fund was funded by a fee on 
first-time licence holders and an annual levy on each inactive well that ranged from $55 to $100 over 
the years (AER 1994–2000). Initially, the levy was used only to fund well abandonment, the first step 
in well closure. The scope of funded closure was expanded in 1996 to cover the decommissioning 
of pipelines and facilities in addition to wells, and to include remediation and reclamation.

In 2000 and 2001, the OWA was set up to replace the joint industry-government fund advisory 
committee, and for those two years no orphan levy was charged. The OWA was, and remains, 
controlled by industry associations.48

Since 2002, the orphan levy has been set annually or biannually as a fixed amount and 
then charged to all licensees in Alberta based on their percentage of the province’s total 
estimated liability.

48 The 2002/2003 annual report for the OWA lists its membership as CAPP, EPAC and the Alberta Energy and Utilities 
Board. See Orphan Well Association Annual Report 2002/2003, 3. From 2002 to 2009, the chairperson of the OWA 
rotated between CAPP members and EPAC members, and since 2009 has typically been a vice-president of CAPP. 
The Alberta Oil and Gas Orphan Abandonment and Reclamation Association bylaws, amended and restated (as of 
February 26, 2021) provide in section 2.1(b) that at “any given time, CAPP shall be entitled to three (3) votes, EPAC  
shall be entitled to two (2) votes, and the AER shall be entitled  to one (1) vote on each motion put to a vote at any 
meeting of the Members.”
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Orphan Program in 2023

Part 11 of the Oil and Gas Conservation Act establishes the Regulator’s powers to operate the 
orphan program, section 70 sets out what the orphan fund can be used for and section 73 
enables the Regulator to prescribe and allocate an annual levy. These provisions are all broadly 
enabling. Of particular relevance to this paper, section 73(2) provides the Regulator full discretion 
to set the annual levy amount based on the costs that the Regulator estimates the fund will incur. 
The annual orphan levy is set by annual updates to Part 16.5 of the Oil and Gas Conservation 
Rules.49 The levy for the last four fiscal years has been $65 million, $70 million, $72 million and 
$135 million.50

The OWA was established under the Societies Act,51 and sections 2 and 3 of the Orphan Fund 
Delegated Administration Regulation52 delegate authority from the Regulator to the OWA to 
spend money from the orphan fund to perform closure work and other functions set out in 
section 70 of the Oil and Gas Conservation Act.  Changes to legislation in 2020 expanded the 
OWA’s scope of authority, allowing it to spend orphan fund money on “reasonable care and 
measures” to maintain orphaned assets in safe condition and to apply to court to appoint a 
receiver or trustee for bankrupt oil and gas licensees.53 After the Lexin bankruptcy in 2017, 
the Regulator stopped petitioning licensees into bankruptcy, leaving the OWA to decide when 
to petition licensees into bankruptcy (OWA 2023, 7). 54

Critique

The most significant problem with the orphan program is the high volume of closure work in the 
orphan inventory and inactive sites waiting to be designated as orphans. The fund was originally 
intended as a backstop to cover exceptional circumstances where a licensee failed to meet its 
closure obligations (CPA, IPA and EPAC 1990, 119), but the policy shortcomings with inactive 
inventory reduction and licensee risk and capacity assessment, along with a downturn in the 
economics of the conventional oil and gas sector, have led to high demand on the OWA to 
undertake closure work. This, in turn, has revealed flaws in how the Regulator sets the orphan 
fund levy. In short, the OWA is severely under-capitalized.

As is the case throughout the liability management program, the key decision-making functions 
are at the Regulator’s absolute discretion with no meaningful transparency. The law does not 
establish any relationship between the amount of the levy and the amount of closure work in the 
orphan inventory. The annual orphan levy has never been set at an amount sufficient to pay for 
any fixed percentage of the orphan inventory. The orphan fund levy went from $12 million in 2013 
to $70 million in 2022 (an increase of 583 per cent), while the orphan inventory rose from 74 in 
2013 to 1,700 to 2022 (an increase of 2,297 per cent). Moreover, it is apparent that industry has 
significantly influenced the Regulator in setting the annual levy amount. The OWA explicitly 
consults with CAPP and EPAC to propose a levy to the AER that will cover the work planned by 
the OWA each year, and there is no public disclosure on how the levy is set or an explanation for 
why the determined amount is adequate. 

49 Alta Reg 151/1971.
50 Fiscal years 2020/21, 2021/22, 2022/23 and 2023/24. The OWA anticipates a $135 million orphan levy for the next 

several years (OWA 2023, 4).
51 RSA 2000, c S-14.
52 Alta Reg 45/2001.
53 Bill 12, Liabilities Management Statutes Amendment Act, 2020, 30th Leg., 2nd Sess, 2020.
54 The annual report notes the OWA’s role applying to appoint receivers for bankrupt oil and gas companies. 

For an example, see the Supplemental Affidavit of Lars De Pauw, sworn on April 3, 2023 for the receivership of 
Everest Canadian Resources Corp., https://www.pwc.com/ca/en/car/everest-canadian-resources/assets/
everest-005_060423.pdf. Accessed  July 11, 2023.

https://www.pwc.com/ca/en/car/everest-canadian-resources/assets/everest-005_060423.pdf
https://www.pwc.com/ca/en/car/everest-canadian-resources/assets/everest-005_060423.pdf
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Aggravating this problem was the fact that until 2022, the Regulator was not making any attempt 
to even assess the adequacy of the orphan levy (Auditor General 2023, 26). The only steps the 
Regulator took to confirm the levy was appropriate was to require letters of support from CAPP 
and EPAC. The Regulator even knew that far more assets were likely to be orphaned in coming 
years but did not seek a higher levy, instead withholding that information from the public 
(Yewchuk 2023). 

Figure 4: Industry and Government Funding for the OWA 
(Cumulative in C$ Million, 2008–2023)

Source: OWA annual reports: 2009 – 2023

From 2018 to 2022, the OWA continuously underestimated the forthcoming scale of the orphan 
problem and recommended insufficient levies by using seemingly optimistic forecasting that 
predicted Alberta would turn the corner on the orphan problem in the following year (OWA 2018).

Figure 4 shows a rapidly increasing amount of public money being directed into the orphan 
program beginning in 2017. What started as a relative trickle of public funds with a $30 million 
grant from the provincial government in 2009 and a $50,000 contribution from Alberta Energy 
in 2012, has ballooned into hundreds of millions of interest-free government loans to the OWA, 
with loan repayment scheduled to run until 2035 (OWA 2010, 1; 2023, 38–39).

In sum, the OWA is a closely held, industry-controlled organization. Its membership is dominated 
by industry with very limited government representation and no representation by the public 
whatsoever. This structure was perhaps appropriate when the orphan fund was exclusively funded 
by industry but that is clearly no longer the case. Furthermore, while hundreds of millions in 
public funds being made available to the OWA in recent years have largely been characterized 
as loans, there is a significant risk that these loans will never be repaid. This is because the OWA 
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has no retained earnings and no ability to generate revenue beyond what it receives from industry 
via the annual levy (or from a further injection of public funds).

Moreover, while the Regulator has some oversight on the OWA through the Orphan Fund 
Delegated Administration Regulation, as a society under the Societies Act the OWA is not subject 
to the usual accountabilities of government agencies, boards and commissions, even though it is 
exercising delegated governmental powers and spending public monies. For example, the OWA 
is not subject to the Alberta government’s public agency governance policies or the terms of the 
Alberta Public Agencies Governance Act.55 Nor is it subject to review by the auditor general under 
the Auditor General Act56 (a supervision that has proven to be an important discipline for the 
Regulator). Neither is the OWA subject to the Freedom of Information and Protection of Privacy 
Act. The OWA’s structure places it outside the definition of a “public body” in section 1(p) of that 
act and it has not been deemed a public body under Schedule 1 of the Freedom of Information 
and Protection of Privacy Regulation.57

4) LEGACY AND POST-CLOSURE SITE CLEAN-UP: THE MISSING PART

Legacy and post-closure sites are those sites with closure obligations but for which no apparent 
responsible party exists. A regulatory program on legacy and post-closure sites assigns 
legal responsibility for (further) closure work on these sites to a person. The 2020 Liability 
Management Framework acknowledges the problem of legacy and post-closure sites that were 
abandoned before current standards were put in place and contaminated sites that improperly 
received reclamation certificates with the operator’s liability period having lapsed. The framework 
indicates that a panel would be established to develop a solution for bringing these sites up to 
date with the current environmental requirements (Government of Alberta 2020). As of the date 
of writing, no steps have been taken under the 2020 Liability Management Framework to address 
these sites.

In Alberta, it appears most legacy and post-closure sites are produced by the operation of 
section 142(2)(b) of the Environmental Protection and Enhancement Act58 and section 15(2) of the 
Conservation and Reclamation Regulation.59 For reclamation certificates issued prior to October 1, 
2003, the responsibility of former operators ended five years after the reclamation certificate was 
issued. For reclamation certificates issued after October 1, 2003, the responsibility of former 
operators ends 25 years after the reclamation certificate was issued. Other legacy sites may be 
produced by section 144(2)(b) of the Environmental Protection and Enhancement Act, which 
requires reclamation certificates only for right-of-entry orders in effect on or after 1963. Alberta 
does not have a dedicated regulatory program to address legacy and post-closure clean-up 
(De Beer 2016), and the OWA does not consider these sites to fall within its mandate 
(Auditor General 2023, 23). The Regulator has had difficulty tracking which sites are within its 
responsibility and authority (Auditor General 2021, 12–13) but believes these sites represented 
approximately $215 million in liabilities as of November 2019 (Auditor General 2023, 21).

Section 113 of the Environmental Protection and Enhancement Act provides the Regulator 
with authority to require a person to remediate a legacy or post-closure site if pollution from 
a substance release is still occurring. Moreover, sections 125 and 129 of that act authorize the 
Regulator to designate a legacy or post-closure site as contaminated and order clean-up. 

55 SA 2009, c A-31.5.
56 RSA 2000, c A-46.
57 Alta Reg 186/2008.
58 RSA 2000, c E-12.
59 Alta Reg 115/1993.
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However, these powers have rarely been exercised, and when relied upon, they have led to 
lengthy administrative and judicial proceedings (Lilles 2017). These powers have been applied 
to the clean-up of legacy gas stations and refineries (Anderson 2022b) but their application to 
legacy and post-closure upstream oil and gas sites remains uncertain.

A program is needed to address legacy and post-closure site closure liability in a systematic and 
transparent way. To begin with, there needs to be clarity and more certainty on the size of the 
legacy and post-closure site problem. While there is currently a suite of legal powers to require 
closure work on some of these sites, the law needs to be far more precise in defining what a 
legacy or post-closure site is, who is responsible and liable for the closure work and when it needs 
to be conducted. 

PART 4: CONCLUSION
Drawing on over 40 years of regulatory history, our primary goal in this paper was to assess the 
design and likely effectiveness of Alberta’s most recent attempt to tackle its escalating orphan 
and inactive asset problem, the 2020 Liability Management Framework. A secondary objective 
was to identify some of the factors that have contributed to what is widely accepted as a massive 
policy failure to date; namely, a lack of transparency, excessive discretion and regulatory capture. 
In light of the continuing presence of these factors in the new program, the 2020 Liability 
Management Framework is unlikely to meaningfully reduce orphan and inactive asset inventories, 
nor to uphold the polluter-pays principle.

Lack of transparency: To avoid scrutiny of both its own actions and the actions of the industry it 
regulates, the Regulator has been and continues to be intensely non-transparent. The culture of 
secrecy and confidentiality at the Regulator allowed the inactive and orphan site problem to grow 
without sufficient public scrutiny. The LLR program designed in 2001–2002 was highly flawed 
and the Regulator was far too slow in responding, allowing known problems with the LLR to 
persist for decades and keeping information on the scale of the problem quiet. A major source of 
public attention and democratic pressure to take regulatory action only occurred after a number 
of high-profile bankruptcies in the oil and gas sector and a leak of closure liability estimates 
revealed a more accurate picture of the magnitude of the inactive and orphan site problem.  

Excessive discretion: The legislative framework remains far too reliant on the Regulator’s exercise 
of discretion to trigger legal obligations on closure work. There remains a troubling absence of 
legislated timelines or quota amounts for closure work. Moreover, neither the Legislature nor the 
Regulator has set binding and measurable public targets for the liability management system, 
such that the performance of the system cannot be easily assessed. As the auditor general noted 
in his 2023 report, there is a need for long-term planning, including setting goals for closure rates 
and total inactive asset levels for both industry and the orphan program. 

Regulatory capture: The Regulator has prioritized its relationship with the oil and gas industry 
over accountability to the public, and continues to do so, thereby allowing industry to have 
excessive influence on the design and administration of the liability management regime. Some 
illustrations of this influence documented in this paper are: (1) the Regulator’s reluctance to 
demand adequate security deposits from industry for closure work; (2) the design of the flawed 
LLR program which grossly underestimated actual closure liabilities; and (3) a severely under-
capitalized orphan fund. These errors were made in close consultation with industry, generally 
at industry’s urging, and industry was given voting positions on key decision-making committees. 
Because industry’s overall goal is to minimize its costs, it is not surprising that a liability 
management framework designed in close consultation with it appears to have been created 
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around that goal. However, the Regulator is also responsible for the oversight and regulation 
of closure and is accountable to the public for ensuring the polluter-pays principle is upheld in 
Alberta’s oil and gas sector. An effective framework needs to balance industry influence with 
accountability to the public. The 2020 Liability Management Framework demonstrates some shift 
towards more balance; for example, the site nomination process for closure work, but far too 
much industry influence remains in areas such as the orphan program. 

The history and developments detailed in this paper point strongly towards the need for a public 
inquiry into Alberta’s approach to liability management in the conventional oil and gas sector. 
Such an inquiry should be both backward and forward looking. There are unanswered questions 
about past events that are not yet understood. Questions remain about why certain asset 
transfers were approved when it was clear the transfer would exacerbate the closure liability 
problem, why LLR reforms were so slow in occurring and why the Regulator has still not yet 
approved a new system for estimating closure liabilities. A critical and public evaluation is needed 
with respect to the significant amount of regulatory discretion in key decision-making aspects of 
the liability management framework. There are obvious places where legislation can and should 
be enacted to direct outcomes on closure work, such as prescribed timelines for when the work 
must be undertaken and circumstances when a licensee must provide financial security. Finally, 
a public inquiry would bolster recent efforts to enhance transparency on Alberta’s oil and gas 
closure liability problem. Albertans deserve a full accounting for the decisions and policies 
adopted over the past several decades, but they also need significantly more access to accurate 
and tested information to better understand the policy choices going forward. 
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.. .#l~~ILI~ Alberta&ieigyalilUtiliti9'IJoanl _ ~ ------------I 
Memorandum 

September 27, 2000 

FROM: Surveillance Branch, Corporate Compliance 

TO: Board Advisory Gom~ 

,PROPOSil FOR THE CANenM'FION OF THE 
LO~G ~ INACTIVE WELL PROGRAM 

GO-ORDINATOR: BOW ARD FEDORAK 

Issue 

The Coi:porate Co!Iij>lianCe Group of the EUB ~ BAC ~dorsement on a .recommend!Jjfon 
that the tong f erm Inactive Well Program (Ul1WP) be aiscontinued in conjunction with t1ie 
implementation oft1ie Licensee Liability Ratio test. 

Recommendation 

The Corporate Couwliance group propo~~ ~cel the Long 'Perm lpaptive Well·Pro~ 11he Liability Management Project <J>iP) is ilittoducilfg a new L~ Liability Ratio (LLR) tQ 
ireplace ~ cwrent Well Screei)ing Ratio wbjch is used to assess1he co.tpotite health ofli~ce li<>Jd~. The ll.R: will more ~Y l!SSCSS the asset to~ IJtio of each Ii~ ana require, financ:if!l ~ty QCP,Osits {ioo:i licensees not•aclii~g the specified I.LR tlireshold. 

Di_scussion 

This LTIWB program. intnlducedin Novem¥r 1997, was deeiiied·necl:!SS&l)'a lotm•tep:n 
~ve wells~ coil§!~ to~ §·significant fimm~rlsk to the~ Fund through tlie potential creation of future orphan wells. 

This ,ti:ve;.yC¥P.l'Qgr{lm -1 two do<;UDlented PlP_POses: 
• to substaiitiilly redQCe the i>9:L)l!latio~ oflgng~ inactive W!:lls, tnd 
• to ·mioirnize t1ie flMIJCUfl risk ti> the ©q,"""1uig ~ (by obta'iniiig fiii~cw-secallty ~ the ftmh ofi&posits foi: lOD!f@m inactiv~ wells). -

In its two y~ of~ the LTIWP has proven successful in~ th~ rn·aotJates. 
BUB datagq~ ~~ximatcly ~00.long-;temimacgve wells hive~ aMDOOncB ~~ 

•. ,.2 
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-the introdugt;igp of tlie prp~ ~by sigmficamJy ~ the pc>Rulition of long-~ ~lls. 
1fi 4Mition, ,the L1JWP to-~ cgll~d approximately ™Min deposits o~ ~prQtj:mateJy 
l~QO ~•;mg,-term inacpve wells. In coll~g thiJ! ftqant:ial securi!:Y on non-~g~ w~, the 
LTIWD is ~the ~nd.progtam objedjve of~~ nsk 19 ~ 10iphan.Fund. . "' 

No~ th~ sqccess y, ~ of& LTLWP, the. Corporate €omi1~ group j®poses to 
capcel the program. As previously state~ the .tiability Maiuiegi~ Project is introd~ a new 
Licensee Liabiljty Ratio {I.LR) to replace the current Well S~g Ratio wbic:4 is gsed to 
~ the corporate ltealth of licence holgers. The LLll will~~ accurately assess the asset to 
liabiijfy mtio of each li~ee and~ financial ~ty geposits fro~Jiccnsecs not 
~bi,eving.the ~~ LL.R ~old. Long-1erm inaotiv:e wens-~ co~~ !\S liBbllitiestin 
this evalwrtiOl! ~ will be subj~ to~ aeposi~ if the licensee 1ias in ovcrall •LLR value 
below the ~ed value. Therefore, all wells~ f@ilities that represent potemial.lj'!l>ilitie$, 
wcJ\Jlf.iJJg lon.g-tenµ•~~tive wells, will be subj~ to a cle.posit requirement if the Ii~ hasrai! 
imacceptable asset to liability ~o 1ma thus poses a risk of~ 01pb$ wells. 

Further consj~on for cancellation of the LTIWP was b~ on a conceai.cxpr~ by 
indumy th!l_ttbe L.TIWP feguires li~·to~ ot place dq?Q~ o~~c wells: It has 
been ....... -......-:i that tliis rescri tive - roach 11iam · indn~' s-ability to sclectivel ~~ p p 8J>R - :JM.;lS -':"J ·-· y administer its wells. In so~~ qases pro~ requirein@ts dictJte ~ action be taken on long-
term inactive wells when it woula be more gent:to address other wells. ~-~ tLR pro_graJil, 
licensees with low LLR values are requirea to !lba,ndon, prQQuce,, transfer- or place,d~sits on 
wells thati~cn~ lialiilities, but1he li~ may clioos,e,~e ,pnotity wi1ji ~ch.~c wells ,are .. ~~ -~ 
A fiapd11rnimtil pr~l~ inherent wi1h this pro~ is·the CQiitinued protection of t,!ic; Orphan 
Fund. ;IJ~on ~ ~. Corporate,Gompliao~c propo~that all dee§§im ~Y helg on 
llpng-:;term wells be retaine{t mijl t&at-the iefgndctiteri! oqtlined by tlie iTIWP·tie>~ined, 
However, it.is furtheJ-~ ~ ofi9c the ~speqtive }.iceming ~ is com_pleted·ind 
the monthly~ prQtocol ,implemcntect itij~ liltn' reqw$a refund' of all, ore ttg:t ofiits 
security~~ b~ on~ refimdry!es ~!I-with~ ;u~ ~- foo~ nil.es allow 
for a comp~y to req~est,a ~fqn.a ofa ~moo, Q!° iJl of its tjep:osits, if: after-¥.mg ~ed.to 
be aJrlp-iWc co~y, itincre@S~ itsl.tR for~ speffiti~ time ~ocl. 

In sypunary,., itfle cancellatjo!} oftb~ I:. TIWP _at, tliis time ~ in :mcili~2gi ordeiJb,~ti9n 
10 tlienew tcqlJin:ments rep~ by the.Lhlt ~ew. Corporate Coumli&®C 1lefieves tpat·tfle 
lktR:~ents williiQt only §l.lPPOi:t buti@~ce, the ~en~ o~the LoJJ.g, T611t 
lnadtive Well~ in as~ the J)Ntection oftb<; ~ ~ @I1d tbc Biiblic of~ 
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We may want to update the title – discuss with Dave. 
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TREVOR

• Is only deemed assets and liabilities and those values for calculation are 
outdated

• Ratio is resulting in behavior to achieve particular LMR 
• Does not address closure obligations or encourage reduction in the inactive 

inventory 
• Doesn’t focus on companies with bulk of the  liabilities

Jackie’s Comment for speaking notes: What about LMR being a known poor 
indicator of corporate health?  Or that we're aware it's used by the lending 
community for purposes for which it wasn't intended?

2
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Bulletin [20XX-XX] - DRAFT 

 

[Date of issue - Month Day, Year] 

Licensee-Specific Liability Management Ratings no Longer Published on 
Website 

Effective [DATE], we will no longer include the security-adjusted liability management ratings (LMRs) 
of individual licensees in the monthly LMR reports posted on our website.   

The LMR compares a company’s assets to its liabilities and, taken on its own is not a good indicator of 
licensee capability. LMR is only one factor used in a holistic assessment assessing of  a licensee’s ability 
to fulfil its end-of-life obligations; the AER exercises discretion when making decisions based on LMR. 
Taken on its own, LMR is not a good indicator of licensee capability. Removing thislicensee -specific 
LMR from the website informationdeemphasizes the focus on LMR from the websiteand may prevent it 
from being used to inform business and lending decisions that may have unintended consequences.  

Moving forward, only the industry-level general summary of total estimatedestimated liability and current 
security held will be available on our website. Companies will continue to be able to view their own 
LMR, and its breakdown, through the Digital Data Submission (DDS) system.  

For questions about the LMR or our liability management programs, please contact our Customer Contact 
Centre or email LiabilityManagement@aer.ca. 
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[Date of issue - Month Day, Year] 

Licensee-Specific Liability Management Ratings no Longer Published on 
Website 

Effective [DATE], we will no longer include the security-adjusted liability management ratings (LMRs) 
of individual licensees in the monthly LMR reports posted on our website.   

The LMR compares a company’s assets to its liabilities and, taken on its own, is not a good indicator of 
licensee capability. It is only one factor used in a holistic assessment of a licensee’s ability to fulfil its 
end-of-life obligations; the AER exercises discretion when making decisions based on the LMR. 
Removing licensee-specific LMR from the website deemphasizes the LMR and may prevent it from being 
used to inform business and lending decisions that may have unintended consequences.  

Moving forward, only the industry-level general summary of total estimated liability and current security 
held will be available on our website. Companies will continue to be able to view their own LMR, and its 
breakdown, through the Digital Data Submission (DDS) system.  

For questions about the LMR or our liability management programs, please contact our Customer Contact 
Centre or email LiabilityManagement@aer.ca. 
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Key Messages 1 
 

Key messages 
Liability Management Rating 
November 2019 
 
The Alberta Energy Regulator’s (AER) monthly liability management rating (LMR) reports posted on 
aer.ca will no longer show the LMR of every individual licensees in Alberta.  

Key messages 
• The AER calculates a ratio ratio of licensees’ deemed assets and liabilities– known as the LMR – for 

each licensee every month based on a ratio of the licensees deemed assets and liabilities. on a 
monthly basis. 

• The LMR is aone parameter used to determine whether a licensee will be able to fulfil its end-of-life 
obligations.   

• The AER publishes has previously published a monthly LMR report on aer.ca with the security 
adjusted LMR of each licensee. The report also includes a general summary of the average industry-
level LMR, as well as total estimated liabilities.     

• Moving forward, only the general summary will be available on aer.ca, while companies will 
continue to be able to view their own LMR, and its breakdown,  through the digital data submission 
system.  

• We know that LMR by itself is not o longer a good indicator of a company’s financial health as it 
only evaluates a licensees’ deemed assets and deemed liabilities.

 In addition, we know publishing company-specific LMR information publicly can have unintended 
consequences. ; 
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Alberta Energy Regulator 

Key Messages 2 
 

Response points 
• While we will still consider LMR , it will not be the sole factor taken into consideration when 

determining a licensee’s ability to address its end-of-life obligations.  

• The AER is working to broaden its assessment processes to allow for a more holistic approach to 
assess a company’s ability to address its end-of-life obligations.  

• We are developing an assessment that gives us better insight into a company’s ability to deal with 
liabilities. 

Please direct media inquiries to Communications and International Relations at 1-855-474-6356 or 
media@aer.ca.   
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